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SUMMARY OF THE ANALYSIS

This paper analyses the laws, policies and practice in Honduras for dealing
with children in conflict with the law in light of International Minimum
Juvenile Justice Standards and Norms.

After significant reforms, the juvenile justice system in Honduras seems to
uphold these standards. Criminal justice legislation, which has been adopted
in the last 10 years to remedy the deficiencies of the old system, largely
embraces fundamental human rights and bestows upon children who are in
conflict with the law rights that are specific to them.

However, when we look beyond the legislation to practice, we find a system
that does not consistently uphold the rights that are enshrined in domestic
law let alone international minimum juvenile justice standards and norms.
Instead we find a system that is hampered and sometimes crippled by a lack
of resources, resulting in violations of children’s rights. A lack of political will
to address the shortcomings of the juvenile justice system compounds the
situation.

The focus of the Maduro Government has been the fight against crime, and in
particular, the fight against gangs. Four years of a zero tolerance approach
has succeeded in reducing the incidents of some types of crimes, however
the root causes of offending have been largely neglected. Where efforts
have been made to develop prevention, rehabilitation and reintegration
programmes, there has been a preoccupation by the State, as well as the
NGO sector, with gangs.

Such an approach has left limited provision for young offenders, many of
whom are locked up for long periods in inhuman conditions without adequate
programmes of rehabilitation. Coupled with an absence of reintegration
programmes, these young people are highly vulnerable to reoffending on
release. While communities may be persuaded to feel safer due to the zero
tolerance campaign, the reality is that, at best, the problem of delinquency is
simply being delayed and contained for a short number of years.

The failure of successive governments to transfer not only international law,
but also the standards enshrined in domestic legislation from paper to
practice is a grave disservice to both the young people caught in the criminal
justice system and to the communities that the State is aiming to protect
from crime. The State must act, as a matter of urgency, to address the
shortcomings of the juvenile justice system and provide adequate
prevention, rehabilitation and reintegration programmes not only to
implement children’s rights but to impact upon delinquency in the long term.
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Honduras is an eminently young country where poverty and social exclusion
still reign. The National Statistics Institute projects that the population in
Honduras will reach 7,191,303 in 2005 and that 3,680,472 (52.2%) will be
under 19 years old.! 66% of the population under the age of 15 were
estimated to be living below the poverty line in 1999.2

This combination of youth and poverty means that the State’s public policies
dealing with young people and children are of strategic importance to the
nation’s present and its future. Honduras’s development possibilities will
depend on effective State action in this arena in the short term. Integrated
public policies designed to ensure the protection and development of
Honduran children and young people based on a commitment to their best
interests are essential.

In recent years, increasing levels of social violence and crime have
exacerbated the precarious economic situation endured by the majority of
the Honduran population. Security has become a major concern for all
Hondurans, and this study is an attempt to contribute to the search for
effective and lasting solutions to this problem. The study is designed to
contribute to the development of an efficient and effective system of juvenile
justice that punishes criminal acts in accordance with their seriousness, but
that does so within a well-established legal framework that ensures respect
for human rights.

It must be said that children and young people are far from exclusively
responsible for the situation of social violence and crime in Honduras, as
public perception and opinion often appear to suggest. This perception
ignores other key factors, such as corruption, drug trafficking and other
types of organized crime. As one study showed, only 16 per cent of 5,000
peoplg:‘ caught in the act of committing crimes during 1998 were under-
aged.

While children and young people cannot be blamed for all of the social
violence and crime affecting Honduras, there is no denying that young people
both contribute to the problem and are frequent victims of it. One of the
principal causes of young people resorting to illegal activities and

! Secretary of State in the Presidential Office, Republic of Honduras, Calendario Anual 2005
(National Statistical Institute).

2 Government of Honduras, Estrategia para la Reduccién de la Pobreza (2001).

3 Botero, M.L., Los Adolescentes No Son la Causa de la Inseguridad Ciudadana. Estudio
Exploratorio (UNICEF, IHNFA, Ministerio Publico, Serie Nifiez y Juventud, Tegucigalpa,
Honduras, 1999).



participating in youth gangs is precisely the lack of opportunities and of
access to education, health, employment and even recreation. The
challenges faced by the State and the society at large include the elaboration
and execution of public policies that effectively deal with the fundamental
issues of health, education and housing as well as the implementation of a
juvenile justice system that contemplates fundamental legal rights and
guarantees and includes measures that effectively address prevention,
rehabilitation and reinsertion of youths into society.

Save the Children - United Kingdom and Casa Alianza offer this study, "From
Paper to Practice: An Analysis of the Juvenile Justice System in Honduras”,
conducted by Rachel Harvey of the Children’s Legal Centre of the University
of Essex, United Kingdom, as a contribution to meeting the challenge of
creating an effective system of juvenile justice in Honduras.

Through rigorous analysis based on extensive field research Ms. Harvey
shows that the legislative framework for Honduras’s juvenile justice system
has merit. It is in formal compliance with minimum international standards
and norms dealing with juvenile justice, and it provides the framework for an
effective juvenile justice system. The challenge arises from implementation
of this system, because actual practice bears little resemblance to what is
written on paper. Implementation requires addressing the lack of effective
institutional structures with the necessary technical and economic resources
as well as integration of the juvenile justice system into a set of public
policies for children and youth that will allow Honduras to overcome the lack
of opportunities that can and do contribute to juvenile delinquency. This
study includes recommendations for addressing these challenges.

We are completely convinced that in order to face this challenge the system
of juvenile justice in Honduras must be developed and implemented within a
social and legal context intimately linked to the principles and precepts of the
legal framework laid down in the various international instruments that
contemplate the rights and guarantees that should guide a just, timely and
humane legal process. There is a body of evidence that demonstrates that
juvenile justice systems which emphasize the components of prevention,
rehabilitation and social reinsertion contained in the different international
instruments are much more effective and efficient both in terms of reducing
juvenile crime and in terms of the implied economic costs to the State.

It is the sincere desire of Save the Children - United Kingdom and Casa
Alianza - Honduras that these recommendations be received by decision
makers as a contribution to the construction of an effective juvenile justice
system that will strengthen citizen security and represent an important step
toward building a democratic and just society characterized by a culture of
peace and non-violence in which every individual has an opportunity to
realize his or her human potential.

Jennifer Vaughan José Manuel Cappellin

Tegucigalpa, April 2005
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CHAPTER 1
HONDURAS FOR CHILDREN:

Life and the Law

Honduras has a very young and a very poor population. The 2003 Statistical
Yearbook recorded that 48.4% of the 6.5 million population were under the
age of 18 years*, the majority of whom live below the poverty line. Honduras
is the second poorest country in Central America after Nicaragua and was
placed 115 out of 177 in the 2004 UNDP Human Development Report. It is
estimated that 63.9% of the population live in poverty and 45% in extreme
poverty, with rural areas being worst affected.”

The poverty of Honduras was exacerbated by Hurricane Mitch in 1998, which
devastated parts of the country rendering many people homeless and
destroying people’s livelihoods. A fall in worldwide coffee prices, a key
Honduran export, and a worldwide recession further impacted the economy.

The late 90s and 2000s have witnessed large scale migration of people in
search of work from rural areas to the cities causing rapid urbanization,
which has been accompanied by disintegration of the family unit,
overcrowding, urban marginalisation, poverty and rising crime®.

Child labour has risen in recent years. According to the results of a study in
May 2004/, out of a total of 707,720 adolescents aged between 14 and 17
years, 393,180 solely study while 314,540 do not study at all (44.5% of the
total age range) and out of those 161,218 do not study or work®. Many of
those that work find jobs in the markets or are sent to scavenge in the large
rubbish dumps. Many other young people are caught up in the commercial
sex trade and are trafficked abroad®.

UNICEF estimate that approximately 400 children live on the streets with a
further 1,800 children working on the streets and returning to their homes at

4 Secretary of State for the Presidencial Office, Republic of Honduras, Statistical Yearbook
2003 (Sistema Estadistico Nacional SEN, Instituto Nacional de Estadistica).

5 UNICEF, Annual Report 2003 (UNICEF, Honduras, 2003).

6 Asociacion Cristiana de Jovenes de Honduras and Save the Children - UK, Las Maras en
Honduras: Investigacion sobre Pandillas y Violencia Juvenil (Frinsa Impresos, Tegucigalpa,
2002), p. 327.

7 *Encuesta Mdltiple de Hogares'.

8 Andino Mencia, T., “La Democracia, Los Jévenes y Las Maras” El Heraldo 5™ January 2005.

° An investigation carried out in 14 cities in the country by Casa Alianza Honduras yielded as a
result that on average 8,000-10,000 children and young people are victims of commercial
sexual exploitation of different kinds in nightclubs, massage parlours and other places that are
strongly linked with networks of organized crime which seek and traffic children and young
people to Guatemala, Mexico and the USA (Casa Alianza Honduras, La Nifiez y La Adolescencia
en Honduras ante la Indiferencia y la Intolerancia: El Informe (Casa Alianza Honduras,
October 2003), p. 4).
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night in the two main cities (Tegucigalpa and San Pedro Sula)'®, while Casa
Alianza Honduras estimate that the number of children is closer to 7,500.%!

This backdrop of poverty and social exclusion has to be borne in mind when
analysing the system for children in conflict with the law.

The International Legal Context

Honduras has ratified five out of the six major international human rights
treaties'?, as well as the American Convention on Human Rights 1969
(ACHR)*3. Honduras has a monist system meaning that “[I]nternational
treaties between Honduras and other States become part of the internal law
as soon as they come into force”*, giving them the same validity as
domestic law.?® The Constitution of the Republic Of Honduras 1982
specifically provides that children shall enjoy the protection foreseen in
international agreements that ensure their rights.'® Further, Article 18 of the
Constitution states that in the case of conflict between a treaty or convention
and Honduran law, the former will prevail.

Most pertinent to ensuring the protection of children’s rights in terms of
juvenile justice is the UN Convention on the Rights of the Child (CRC) -
specifically Articles 37, 39 and 40 - which Honduras ratified on 10" August
1990'8, and the supporting juvenile justice guidelines, which supplement,
expand and fill in the detail of the CRC. There are three main supporting
juvenile justice documents: The UN Standard Minimum Rules for the
Administration of Juvenile Justice (Beijing Rules 1985)'°; The UN Rules for
the Protection of Juveniles Deprived of their Liberty (JDLs)*°; The UN
Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines)?:.

10 UNICEF, Annual Report, op.cit.

11 <http://www.casa-alianza.org>.

12 Honduras has neither signed nor ratified the Convention on the Elimination of Racial
Discrimination (CERD) 1966.

13 8t September 1977.

14 Article 16, Constitution of the Republic of Honduras 1982 Decree No. 131 of 11" January
1982. Before ratification or accession by the Executive Power, the National Congress must
approve all international treaties.

15 State Report to the Committee on the Rights of the Child, CRC/C/65/Add.2, 20 February
1998, para 79.

16 Article 119. Article 15 of the Constitution also makes the country subject to international
legal rulings.

17" Adopted by the General Assembly of the United Nations, GA res 44/25, 20" November
1989.

18 Having been adopted by Decree No. 75-90 of 315t May 1990. The instrument was ratified by
the National Congress on 24" July 1990 and published in La Gaceta on 10" October of the
same year.

19 UN GA Res 40/33 1985, Annex 2. The Beijing Rules provide guidelines on how juveniles
should be treated while part of the justice system addressing issues such as privacy, special
training for the police and due process guarantees. In addition, the Rules set out guidelines for
the diversion of juveniles from the formal justice system.

20 UN GA Res 45/113 1990, Annex 4. The JDLs provide detailed minimum standards for the
care and treatment of juveniles deprived of their liberty.

21 UN GA Res 45/112 1990, Annex 3. The Riyadh Guidelines set standards aimed at preventing
juvenile delinquency. Fundamental principles include: that the prevention of juvenile
delinquency is an essential part of crime prevention in society; that prevention rather than

12



The more recent Vienna Guidelines for Action on Children in the Criminal
Justice System?? are also now considered, by the Committee on the Rights of
the Child??, to form part of the international juvenile justice standards, which
States are obligated to uphold.

The CRC is the umbrella under which these documents exist, even though
the Beijing Rules pre-date and provide the basis for the CRC juvenile justice
provisions. Although the guidelines are soft law and are not directly binding
on Honduras “together they constitute a comprehensive set of universal
standards and set out desirable practices to be pursued by the world
community”*, against which the Committee on the Rights of the Child
evaluates the juvenile justice legislation, policy and practices of States.

In accordance with these standards, the primary goal of a juvenile justice
system must be the rehabilitation and reintegration of the child, taking into
account their inherent special needs and vulnerability?>. Further, in
developing and implementing a juvenile justice system, other relevant
international instruments and standards must be upheld, which, although are
not child specific, contain fundamental human rights principles in relation to
justice that have achieved almost universal acceptance.?®

Domestic Legislation

punishment is beneficial for society and the child; that communities can play an important role
in preventing juvenile delinquency; and that communities and government agencies can work
together to prevent delinquency by engaging children in socially useful activities and providing
education for a variety of needs with a view to facilitating the successful socialization and
integration of all children and young persons.

22 ECOSOC resolution 1997/30 on the Administration of Juvenile Justice.

23 The monitoring body of the CRC.

2% United Nations Manual on Juvenile Justice, published by the Crime Prevention and Criminal
Justice Division, presented pursuant to General Assembly Resolution 45/112 (A/RES/45/112,
14 December 1990).

25 In May 2002 the UN General Assembly (during its Special Session on Children) approved a
Plan of Action that calls for States to: "Promote the establishment of prevention, support and
caring services as well as justice systems specifically applicable to children, taking into
account the principles of restorative justice and full safeguard children’s rights and provide
specially trained staff that promote children’s reintegration in society” (Article 44(7), A World
Fit for Children). In implementing the provisions of the CRC, four overarching principles of the
Convention must be upheld: the best interests of the child shall be the primary consideration
(Article 3); children shall not be the subject of discrimination (Article 2); the right to survival
and development (Article 6); and the right for children to express their views and have those
views taken into account in all decisions affecting them (Article 12).

26 Universal Declaration of Human Rights (UDHR) (1948) and the International Covenant for
Civil and Political Rights (ICCPR) (1966), ratified by Honduras 4" January 1999. Other
important international standards include: Standard Minimum Rules for the Treatment of
Prisoners, ECOSOC Res 663 C (XXIV) of 315 July 1957, amended by ECOSOC Res 2076 (LXII)
of 13" May 1977; Body of Principles for the Protection of All Persons under any form of
Detention of Imprisonment GA Res 43/173 of 9™ December 1988; Code of Conduct for Law
Enforcement Officials GA Res 34/169 of 17" December 1979; the Declaration of Basic
Principles on the Independence of the Judiciary ECOSOC Res 1989/60; United Nations
Standard Minimum Rules for Non-custodial Measures (Tokyo Rules) 1990 GA Res 45/110; and
adopted at the Eighth UN Congress on the Prevention and Treatment of Offenders, Havana,
Cuba, 27" August - 7" September 1990 - Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials and Guidelines on the Role of Prosecutors.
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The main instrument governing the treatment and protection of children in
Honduras is the Children and Adolescents’ Code®’, which was adopted in
1996. This law was developed through a participatory process with NGOs and
sought to harmonize domestic legislation with the UN Convention on the
Rights of the Child. The Code largely replaced the previous approach to
children based on the ‘model of irregular situation’, which treats children as
the object of protection, with the ‘doctrine of integral protection’, which
provides that children are the subject of rights.

DEFINITION OF A CHILD?®

Under the Code, children are understood to be all boys and girls under the
age of 18 years®, which follows the definition of a child as enshrined in
Article 1 CRC.

Further, under the Constitution of the Republic of Honduras 1982, Hondurans
do not become citizens until they reach 18 years®.

Article 1 of the Code separates childhood into 2 categories - infancy is
defined as being from birth to 12 years for boys and 14 years for girls, and
adolescence is from 12 years (in the case of boys) or 14 years (in the case
of girls) up until 18 years. The Code also classes 18-21-year-olds as minor
adults. In case of doubt over the age of the child it shall be presumed that he
has not reached 18, until it can be proved otherwise.

IHNFA

Established in 1997°! to replace the Nation Council for Social Welfare (Junta
National de Bienestar Social), the Honduran Institute of Childhood and the
Family (Instituto Hondurefo de la Nifiez y la Familia - IHNFA) is the main
State agency dealing with children’s issues. However, IHNFA sits
autonomously outside the Ministerial structure.

The purpose of IHNFA is to inform government policy, and coordinate and
direct activities for the integral protection and care of children. However,
during the 6 years following its inception, IHNFA was plagued by problems,
which led to the Institute being ‘intervened’ in August 2003 in order to
restructure the organisation. Although the intervention was only supposed to
last for three months, the intervention has been extended to October 200532

27 Decree No. 73-96 of 5" September 1996, published in La Gaceta No. 28053 on the same
date. (Cddigo de la Nifiez y la Adolescencia.)

28 For the purposes of this study, all references to children, young people, minors and
juveniles apply to those under the age of 18 years in line with the CRC unless specifically
stated otherwise.

29 Article 1.

30 Article 36.

31 |aw of the Honduran Institute of Childhood and the Family, Decree No. 199-97 (La Ley del
Instituto Hondurefio de la Nifiez y la Familia).

32 1t is estimated that staff costs take up 80% of the annual IHNFA budget, leaving little
resources to spend directly on programmes and institutions. The restructuring process, which
is looking to reduce personnel expenditure and increase collaboration with the NGO and civil
sector, has caused resentment among the staff at IHNFA, who staged a strike during June and
July 2004 to demonstrate their disquiet. The labour union of IHNFA staff wields a strong
political influence.
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One of the main aims of the intervention is to re-establish IHNFA as a
coordinating and directing organisation, working closely with NGOs and civil
society to provide a wide range of services and programmes for children and
young people. It is also planned that there will be a more comprehensive
accreditation and monitoring process for NGOs that work with children.*
However, IHNFA’s budget needs to be greatly enhanced if these structural
changes are going to have a wide reaching effect.

33 Information about the restructuring from a meeting with Maria Lolis Salas, Director of the
Intervention Commission in IHNFA, 20% July 2004.
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CHAPTER 2
CHILDREN IN CONLIFCT WITH THE LAW -

Structure, Processes and Procedures

Overview of Juvenile Offending

Crime has risen significantly in the past six years in Honduras - while in 1998
an average of 94 crimes were reported to the police each day, this figure had
risen to 211 by 20023* with property crimes tripling between 1998 and
2000.%®* The homicide rate greatly exceeds the world average - 45.7 per
100,000 as compared to the 5 per 100,000 average®®. The vast majority of
offending occurs in the two biggest cities in Honduras - Tegucigalpa (the
capital) and San Pedro Sula®’.

The increase in criminality has been attributed to poverty. However, this
suggests that only the poor commit crimes, whereas there has also been a
significant increase in white-collar crime and activities of organized criminal
gangs (e.g. the drugs trade), whose members usually come from the middle
and upper classes.?®

More under-18s are involved in criminal activity than 10 years ago, raising
legitimate concerns for the State and the general public. However, contrary
to public opinion, the posturing of politicians, and media reports the rate of
juvenile offending in comparison to offending by adults remains relatively
low, especially considering that under-18s make up more than 50% of the
population. Between January 1996 and May 1999 only 5.5% of the 42,000
denunciations made were against young people. In addition, only 16% of
the 5,000 people caught in the act of committing a crime (in fraganti) in
1998 were under 18 years.*®

The majority of crimes committed by children are against property, such as
robbery and theft, followed by offences such as murder, sexual crimes, and

34 Caldera, H., El Crimen en Honduras 1994-2003 (General Directorate of Police Education,
Advanced Institute of Police Education, Tegucigalpa, Honduras, December 2003, 2. ed.), p.
25.

35 jbid., p. 26.

36 Andino Mencia, T., (Realmente es Efectivo el Art.332 o "Ley Antimaras” para Acabar con la
Violencia y la Delincuencia? (Tegucigalpa, Honduras, 21st February 2005, quoting Dr.
Mauricio Gaborit of the University of Central America (UCA) of El Salvador. However, according
to a study in 2000, Honduras is not the bloodiest country in the region - El Salvador and
Guatemala exceed this figure recording 82.4 and 76.9 homicides per 100,000 inhabitants
respectively (Moser, C., Winton, A., Violence in the Central American Region: Towards and
Integrated Framework for Violence Reduction (Overseas Development Unit, 2002)).

37 From January to April 2004 1000 of the 1255 denunciations made were for crimes
committed in these two cities (Technical Unit for Penal Reform, Honduras).

38 National Commission for Human Rights of Honduras, Diagnostico de la Criminalidad en
Honduras (Tegucigalpa, Honduras, C.A. Julio 2003).

39 Botero, M.L., Los Adolescentes No Son la Causa de la Inseguridad Ciudadana. Estudio
Exploratorio (UNICEF, IHNFA, Ministerio Publico, Serie Niflez y Juventud, Tegucigalpa,
Honduras, 1999).
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then crimes against security, specifically the crime of illicit association for
being a member of a gang.*°

Gang activity is a huge concern for the Honduran Government, the police and
the public, which have identified gangs as the major cause of insecurity,
violence and crime. Membership has been cited as high as 36,000**, many of
whom are under the age of 18*. Young people, including gang members, are
also targeted for recruitment by organized criminal gangs*®.

A Separate Criminal Justice System for Juveniles?

The Convention on the Rights of the Child demands a separate system of
justice  for under-18s, which

“"the rehabilitation of includes the establishment of laws,
offenders should be the procedures, authorities and
primary objective, not the institutions specifically applicable to
third, following the children**. Further, unlike adult
protection of society and the penal systems, which often focus on
punishment of the child in the punishment of the offenders
the interest ofsociety..."44 and the protection of society, the

rehabilitation and reintegration of
the child must be the primary objective for the juvenile justice system.*®

EVOLUTION OF JUVENILE JUSTICE IN HONDURAS

A separate system for children existed, at least in part, in Honduras well
before its ratification of the UN Convention on the Rights of the Child and the
subsequent adoption of the Children and Adolescents’ Code.

As far back as 1906, it was recognised that children should not necessarily be
deemed to be criminally responsible for their actions®’ and that the Courts

40 public Ministry of Honduras, Annual Report of Work 2003 (Gold Print, 2003), pg 92.
Statistics from 1996-2001 recorded that 22.9% of cases were robbery and theft, and 10%
were murders. In September 1996 until May 2002, 12,230 cases against juvenile offenders
were instigated. (Anélisis Cuantitativo de la Justicia Penal Juvenil en Honduras: Informe
Ejecutivo, Tegucigalpa MDC Mayo del 2002, Corte Suprema de Justicia, Escuela Judicial -
UNICEF 2001)

*1 UNICEF, Annual Report op.cit.

42 The issue of gangs is discussed in detail below.

43 Andino Mencia, T., Why we work on the issue of gangs and their prevention in Central
America - Programme for the Prevention of Youth Gangs (Save the Children UK - CARICA,
updated October 2003).

44 Mongolia Summary Records, CRC/C/SR.266, 12" March 1996, para 38.

45 Article 40(3). The American Convention on Human Rights (ACHR) 1969 also provides that
there shall be a separate system for juveniles: “"Minors while subject to criminal proceedings
shall be separated from adults and brought before specialized tribunals, as speedily as
possible, so that they may be treated in accordance with their status as minors.” (Article
5(5).)

46 Article 40(1) CRC.

47 The Criminal Code 1906 provided that children under the age of 10 were not criminally
responsible for their actions. A child aged 10-15 would only be deemed to be criminally
responsible if he had acted with discernment, a judgement that would be made by the Court
(Article 7). (Codigo Penal 1906.)
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should impose reduced sentences on under 21 year olds*®. The idea of
dealing with children in separate tribunals from adults has been in place since
1962, with the adoption of the Law regarding the Jurisdiction of Minors*.
This law created Children’s Judges, who had for the competency to deal with
children who were alleged to have committed crimes and faults between the
ages of 10 and 18°° and for cases that are now referred to as ‘social risk”?.
However, ultimately this role was carried out by ordinary judges and special
courts for children were not actually established until 1970, with the adoption
of the La of the Jurisdiction of Minors.>?

More recently, the Constitution enshrined the principle that children should
be dealt with differently from adults®®>. Subsequently, the Children and
Adolescents’ Code, adopted in 1996, set out a separate system of laws,
dispositions and institutions for children in conflict with the law, and
introduced the oral trial and adversarial proceedings, replacing the old
investigatory proceedings®*.

Although the Children and Adolescents’ Code outlines specific procedures,
sentences and rights applicable to children, the system of juvenile justice is
also governed by the laws that equally apply to adults - the Criminal Code
(1983)>°, which details crimes and faults, the Criminal Procedure Code
(1999)*°, which provides guarantees during the criminal process, and the
Constitution, which enshrines fundamental rights.

AGE OF CRIMINAL RESPONSIBILITY

48 Article 73, Criminal Code 1906. Under 21-year-olds were also exempt from the death
penalty (Article 83(b)).

4 Decree No. 84, 1962, published in La Gaceta No. 17725 of 14™ July 1962. (Ley sobre
Jurisdiccion de Menores.)

0 The Ley sobre Jurisdiccién de Menores also provided that all children aged 10-18 years were
criminally responsible for their actions (Article 6).

5! The law also introduced the model of irregular situation. One of the failings of this model
was that it did not provide for different treatment for children who had committed a crime and
those that were in a situation of social risk (Guillen de Martinez, D. I., “Antecedentes
Historicos del Derecho de La Nifiez” in Dubén Villena, M.G., et al., Manual de Derecho de la
Nifiez y la Adolescencia, Honduras (Supreme Court of Justice, Cooperacion Espafiola, General
Council of Judicial Power, 2000), p. 32).

52 Decree No. 92, 1970, published in La Gaceta No. 20,006 of 215 February 1970. (Ley de
Jurisdiccién de Menores.) This law established two Children’s Courts, one in Tegucigalpa and
one in San Pedro Sula with jurisdiction in the ‘departments’ of Francisco Morazon and Cortes.
In the rest of the departments the ordinary Judges (Jueces de las letras seccionales y
departamentales) were endowed with the competency to deal with these cases. Information
on the evolution of legislation regarding juvenile justice taken from: Guillen de Martinez, D. 1.,
Historia y Aplicacion del Derecho de la Nifiez en Honduras (Litografia Lépez, La Ceiba,
Atlantida, May 2004) and Guillen de Martinez, D. 1., “Antecedentes Histdricos del Derecho de
La Nifiez”, op.cit.

>3 Articles 120 and 122.

> Prior to 1996, the system of juvenile justice was investigatory and written, without the
judicial due process guarantees that were introduced by the Children and Adolescents’ Code.
For a more detailed evaluation of this system, see “Botero, M.L., Los Adolescentes No Son la
Causa de la Inseguridad Ciudadana. Estudio Exploratorio (UNICEF, IHNFA, Ministerio Publico,
Serie Nifiez y Juventud, Tegucigalpa, Honduras, 1999).

55 Decree No. 144-83 (El Cédigo Penal).

56 Decree No. 9-99-E (E/ Cédigo de Procedimientos Penales).
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A child below the age of 12 years is deemed incapable of infringing the
criminal law in Honduras®’. Between the ages of 12 and 18 children are held
to be criminally responsible but are dealt with under a justice system that is
distinct from adults, with children acquiring full penal responsibility at 18
years®®,

The international juvenile justice framework does not specify the at which the
age of criminal responsibility should be set by States. The Convention on the
Rights of the Child only imposes an obligation on States to establish a
“minimum age below which children shall be presumed not to have the
capacity to infringe the penal law"°. The Beijing Rules give further guidance,
stating “the beginning of that age shall not be fixed at too low an age level,
bearing in mind the facts of emotional, mental and intellectual maturity”®°

The Committee on the Rights of the Child has not voiced any criticism of
Honduras in its examination of the last two State reports for its age of
criminal responsibility.®*

However, the important factor is not the age of criminal responsibility but
what actually happens to a child who commits a criminal act above and below
that age.

Judicial Institutions

POLICE

Until the late 90s, the police were under the control of the military. However,
in 1998 the police became a civilian force, governed by the Fundamental Law
of the National Police®.

Sitting under the Ministry of Security (which was established in 1999), the
police force is divided into 5 sections®?:

1) The General Directorate of Criminal Investigation (DGIC)

2) The General Directorate of Special Service of Investigation

3) The General Directorate of Preventive Police

4) General Directorate of Special Preventive Services

5) The General Directorate of Police Education

Investigative Police
This section of the police is responsible for investigating offences and
collecting evidence®®. Although the DGIC sits under the Ministry of Security,

57 Article 180, Children and Adolescents’ Code, Article 23, Criminal Code. Children under the
age of criminal responsibility who commit a criminal act can be made the subject of special
protection and rehabilitation measures (Article 180(3), Children and Adolescents’ Code).

8 Article 23(1) Criminal Code.

59 Article 40(3)(a).

0 Rule 4.1.

61 CRC/C/15/Add.24 1994, CRC/C/15/Add.105 1999.

62 Decree N0.156-98 (La Ley Orgénica de la Policia Nacional).

63 Article 11.

% They also have power to make arrests either with a judicial warrant or while a crime is
being committed (Article 32, Fundamental Law of the National Police).
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it actually operates under the technical guidance of the Public Ministry, which
is responsible for public prosecutions, in the investigative process.®®

The DGIC does not have a presence throughout the country. In places where
they do not have a presence, the Preventive Police are permitted to carry out
investigation but must inform the nearest DGIC office. However, the
Preventive Police do not have the human, technical or logistic capacity to
carry out effective investigations.

Preventive Police

Unlike the DGIC, the Preventive Police have national coverage. The role of
the Preventive Police, who are uniformed and armed, is to protect and
guarantee the free exercise of the rights and freedoms of citizens, to prevent
and combat crime and to maintain public order.®® The Preventive Police also
have a specific duty to protect and control child and adolescent law-
breakers.®’

In practical terms, as they patrol the streets, this is the section of the police
that is most likely to come across children in the process of committing
crime, street children and other cases of children in situations of social risk.

A new initiative under Preventive Police is the establishment of community
police. There are three pilot areas in Tegucigalpa where community police are
currently operating. These police work in the community to combat crime.
Their presence aims to build up good relationships between the community
and the police, to increase public trust and establish security in those areas.
They are not involved directly in operations. Instead they pass on relevant
information to the Preventive Police and the DGIC.

Special Preventive Services

This directorate is responsible for the security, administration and custody of
the penal establishments, and the security of detention centres
accommodating juvenile offenders (under-18s).%®

Compliance with international standards

Police are the first contact that juveniles have with the justice system and,
consequently, it is essential that officers should consequently act in an
informed and appropriate manner.®® The Beijjing Rules recognise the
importance of specially trained police to deal with juveniles.”’ In addition,
Rule 12.1 recommends that in large cities special police units should be
established, as urbanization is known to be linked with an increase in youth
offending. "Specialised police units would therefore be indispensable, not
only in the interest of implementing specific principles contained in the
present instrument...but more generally for improving the prevention and
control of juvenile crime and handling juvenile offenders.””*

55 Article 30 Fundamental Law of the National Police.

% Article 37 Fundamental Law of the National Police.

67 Article 39(19) Fundamental Law of the National Police.
®8 Article 52 Fundamental Law of the National Police.

6 Rule 12.1 Beijing Rules, Commentary.

70 Rule 12.1.

7t Rule 12.1 Beijing Rules, Commentary.
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A positive development is the inclusion of a module on human rights in the
police training course. NGOs have also been working with the police to
provide training and develop materials on specific issues, such as sexual
exploitation’?. However, there is a lack of specialist units that deal with child
criminals and child victims in both the Preventive Police and the DGIC’>. 1In
Tegucigalpa, the police initiated a training programme for police officers who
would deal specifically with children, but they found that the police officers
quickly became involved in other police work because there was an
insufficient volume of children’s cases. Therefore, this specialisation was
discontinued.”

SPECIAL PROSECUTOR FOR CHILDREN AND THE DISABLED”>

Governed by the Law of the Public Ministry’®, the Public Ministry is
responsible for investigation and prosecution of crimes. The Ministry is
independent of the Government and reports directly to the National
Congress, which appoints the Minster every five years. The last election for
the post was held in 2004. The budget is also assigned directly by Congress.
This is different from the other Ministries, which are controlled and financed
by the Government.

The Prosecutor’s Office is divided into different departments, each of which
deals with specific crimes (e.g. the Prosecutor of Common Crimes and the
Prosecutor for Human Rights).

The Special Prosecutor for Children and the Disabled was created in 1994.
The Special Prosecutor is responsible for: children who have been victims of
crimes such as rape, murder and sexual abuse; child perpetrators of crimes;
and children at social risk.

The existence of a separate prosecutor’s office for children abides by the
notion under the CRC to have separate judicial institutions. However, in
practice there are not enough prosecutors’ offices to provide coverage to all

72 Jose Javier Acevedo, CIPRODEH, meeting 28™ June 2004.

73 The Interinstitutional Commission for Penal Justice has proposed that the DGIC should have
specialist agents to deal with children’s issues. Mildred Dubdn, Technical Unit for Penal Reform
(Unidad Técnica de Reforma del Poder Judicial), meeting 23™ July 2004. The Interinstitutional
Commission for Penal Justice was established by the Supreme Court and is made up of the
different organs responsible for justice. There are national and regional commissions that work
together to address shortcomings in the judicial system. Their work covers a wide range of
issues. For example, the Commission is currently developing a witness protection programme,
looking at the lack of logistical support, which is hampering the work of all the judicial
institutions, and monitoring the conditions in the closed detention centres for children.

74 Sub Commissioner Francisco Murillo Lopez, Preventive Police, meeting 22" July 2004. A
pilot scheme is being run in Atlantida under which two policemen are assigned to deal with
sexual abuse and exploitation of children. In its Annual Report in 1993, the Public Ministry of
Honduras, mentions a special unit for children in the DGIC but that the Ministry of Security
does not assign enough resources to enable the Unit to operate effectively (op.cit., p. 95).
Interestingly, this Unit was not mentioned by any of those interviewed for this study, leading
to the conclusion that its impact on the juvenile justice system is minimal.

75 Unless otherwise stated, the information on the Prosecutor for Children is from Nora
Urbina, Children’s Prosecutor, Tegucigalpa, meeting 28" June 2004 and Ramon Ovidio
Navarro, Public Minister, Director General of the Prosecutor’s Office, meeting 6t July 2004.

76 Decree No. 228-93, 1993 (La Ley de Ministerio Publico).
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of Honduras and where an office does function, there are inadequate staff
and resources to handle the volume of children’s cases. In the office in
Tegucigalpa there are two social workers and one psychologist to deal with
hundreds of cases not just of child perpetrators, but also social risk cases and
crimes perpetrated against children’’. The Prosecutor’s Office also complains
about a lack of logistical support, especially vehicles, which limits their ability
to respond quickly to emergency cases of children at risk. However, general
financial constraints prevent the Ministry from addressing these
deficiencies.”®

PusLIc DEFENCE”®?

The Public Defenders Office sits under the Supr@mert. The service provides free legal advice
to adults and children in criminal cases where they unable to afford a private lawyer.
However, as there is no determination of the meanmy, anyone who turns up to an office of
the Public Defenders will be provided with legadiatgance.

There are 234 defenders serving the whole country operating under four
regional coordinators, who are responsible for defending criminal cases of
children and adults. In the big cities the defenders are on duty 24 hours a
day and in the rural areas they are on call 24 hours a day. There are
defenders assigned to work on children’s cases in Tegucigalpa and San Pedro
Sula but not in the smaller cities and rural areas®.

Public defenders are based in some of the larger police stations, but most of
the time they need to be called out. Due to a lack of resources children do
not always get legal help and are interviewed without a lawyer present.
Although the evidence obtained during this interview can be challenged as
illegal and can be ruled out, normally this does not happen. The Public
Defenders also have a duty to visit children while they are held in pre trial
detention.

The Public Defence Office is lobbying to be independent of the Supreme
Court in the same way as the Public Ministry. The main thrust of their
argument is that they have been prevented from expanding in the areas that
they believe merit more attention, because they are unable to make any
decisions which have a budgetary implication without first securing approval
from the Supreme Court e.g. they would like to hire psychologists,
psychiatrists, forensic scientists and more social workers for the cases
involving children but all staff appointments are made by the Supreme Court.

This proposal is supported by NGOs and judicial institutions alike.®* Such
independence would address the criticism that the Public Defenders lack

77 The lack of personnel was also highlighted in the 2003 Annual Report of the Public Ministry,
op.cit., p. 92.

78 In the summer of 2004, the Prosecutor’s Office announced that it was in financial crisis
(“Fiscalia urge de 30 millones” El Heraldo 5™ July 2004, "Anuncian cierre de fiscalias por falta
de presupuesto” La Tribuna 19" July 2004). While the National Congress did eventually
provide the funds to avert the Prosecutor’s financial crisis, they were not adequate to address
all the problems facing the institution.

7® The Public Defenders office was set up with international funding in 1989 as a pilot project.
80 Mildred Dubdn, Technical Unit for Penal Reform, meeting 23™ July 2004.

81 Herman Mendes, Children’s Judge, Court of Comayagtiela, meeting 15t July 2004.
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transparency and independence from the Judiciary, and that they often act in
the interests of expediency rather than in the interests of their clients.

Despite the present shortcomings of the service, the provision of legal
assistance to children, when they are detained and in order to prepare and
present their case fulfils fundamental due process guarantees. 8

Integrated centres

A new development is the establishment of integrated centres, in which the
prosecutor, the investigator, the public defender and a forensic scientist
operates. The idea is to have a one stop shop to which police can bring
suspects. There are three such Centres - the first one was established in
Tegucigalpa in 2002. There are now two others in La Ceiba and San Pedro
Sula. Where these Centres exist, the police can take the child straight there
to be processed.

In the Centro Integrado in La Ceiba there is a cell in which children can be
held. However, it is reportedly unhygienic and not appropriate for children. In
addition, early in 2004, the Children’s Judge in La Ceiba discovered that
children were being held with adults. The practice ended when she sent the
police a letter threatening to impose a fine if the practice did not stop.®?

COURT SYSTEM

Building on Article 122 of the Constitution, which provided that the law shall
establish special tribunals that would deal with matters relating to children
and the family, Article 277 of the Children’s Code established that Children’s
Courts would be the competent authority to deal with under-18s in conflict
with the law, as well as child protection matters.

There are 10 Children’s Courts in Honduras and 14 Children’s Judges.®
However, they do not serve all parts of the country. Where there is no
Children’s Judge to hear the case, the Juez de las Letras has the competency
to deal with the matter. This lack of coverage means that children living in
rural areas do not benefit from their cases being heard by specialist Judges.

The Children’s Judges are selected by the President of the Supreme Court for
their aptitude and/or experience with children, however, the Children’s Code
only specifies minimal attributes needed to be selected as a Children’s
Judge®.

The existence of Children’s Judges and Courts fulfils Article 40 CRC, which
encourages the establishment of specialized judicial institutions for children
and Article 37(b)(iii) CRC, which provides that matters should be dealt with

82 Articles 37(d) and 40(2)(b)(ii) CRC, Rule 7.1, 15.1 Beijing Rules, Article 14 International
Covenant for Civil and Political Rights (ICCPR), Articles 10 and 11 Universal Declaration of
Human Rights (UDHR). Article 14(3)(d) ICCPR states that this assistance should be provided
free of charge, if the accused cannot afford to pay.

83 Irasema Guillen de Martinez, Children’s Judge, La Ceiba, meeting 13 July 2004.

84 Technical Unit for Penal Reform.

85 Article 279.
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by a competent, independent and impartial body or judicial authority.
Although some training has been given by international and UN agencies to
Children’s Judges this should be extended to all Judges who have
competency to deal with children’s cases.®®

IHNFA'S ROLE

IHNFA is a key institution in the administration of juvenile justice. It is in
charge of the closed institutions for children, as well as creating, sustaining
and administering alternatives to deprivation of liberty both pre and post
trial®’, and running a re-education and reintegration programme, for which
there are 6 regional coordinators.

However, in practice, there is a lack of definition of the role of IHNFA and a
lack of coordination and communication between IHNFA and the rest of the
judicial system.®® IHNFA’s mandate should allow for a holistic approach to the
needs of children in conflict with the law and at social risk. However, IHNFA
suffers from a huge shortfall in resources and a lack of staff to be able to
fulfil its role effectively. These deficiencies are discussed in more detail
below.

The Legal Process

ARREST AND DETENTION

Articles 208-218 of the Children’s Code sets out the process of arrest for
children.® However, the arrest must also be in conformity with the principles,
rights and procedures contained in the Constitution of the Republic of
Honduras and other applicable laws.®°

The police can either arrest the child following a written warrant of the judge,
which they must present the young person on arrest, or they can make an
arrest at the moment of the crime being committed (‘in fraganti’)®!. The vast
number of arrests are made ‘infraganti’. For example, in 2003, 582 children
were arrested for being in the process of committing a crime, in comparison
to 52 children, who were arrested under a judicial warrant®.

The police can also pick up children under the age of 12 years but only in
order to return them to their parents or legal representatives.?

Use of force to make an arrest

86 Recommendation supported by NGO Consultation on Juvenile Justice, facilitated by Save the
Children-UK, Casa Alianza, Children’s Legal Centre, 15" February 2005, Tegucigalpa,
Honduras.

87 Article 6 Law of the Honduran Institute of Childhood and the Family, Decree No. 199-97.

88 Fermine Lainez, Supervisor of Re-education IHNFA, San Pedro Sula, meeting 10%" July 2004.
89 Article 175 Criminal Procedure Code Decree No. 9-99E sets out the procedure for arrest in
general.

°0 Article 208 Children and Adolescents’ Code

° Article 209 Children and Adolescents’ Code. “Infraganti” is considered to be not more than
24 hours after the commission of the crime.

92 However, 159 orders for arrest were issued (Public Ministry, Annual Report 2003 op.cit., p.
98).

3 Article 208 Children and Adolescents’ Code.
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The Children’s Code provides those carrying out an arrest must only use the
minimum force that is necessary®®. This is backed up by Article 22(4)(a) of
the Fundamental Law of the Police that obligates the police to avoid abuse,
arbitrariness or use of excessive force. The police shall not handcuff, tie up or
secure a child using other means except in cases where an immediate danger
of flight exists or where the child might cause harm to themselves or other
persons. Using excessive force shall be punished with dismissal of those
responsible®®. The police are permitted to use arms to make an arrest, but
the aim must be to incapacitate the suspect rather than to kill.°® The police
have a duty to inform their superiors and obtain medical services where a
child has been injured during arrest®’.

Procedure on arrest
In accordance with Article 213 c-g of the Children’s Code, a child shall:

c) be informed, with the as much clarity as possible (con la claridad
possible), when arrested, of the reasons for his arrest and his rights®®.
Interestingly, the Constitution provides that when a person is arrested
they must be informed with total clarity (toda claridad) about the
reasons for their arrest and their rights®®, rather than just with the
clarity that is possible;

d) be permitted to communicate their arrest, immediately, to their
parents or legal guardians or their relatives. If, for whatever reason,
the child cannot communicate his arrest to his parents or legal
guardians then such communication will be made on his behalf.'®. The
Constitution and the Fundamental Law of the National Police, however,
allow a detainee to contact whomsoever he chooses.'®?An adult’s
choice is not restricted to parents, guardians and relatives. The
restriction applied to children fails to take into account the reality of
their situation. Many children who are arrested are street children and
may have no family or may not wish have contact with their relatives.
Some of them may also be involved in NGO programmes, especially in
the case of ex gang members. Therefore, it would be appropriate if the
child legally had the right to contact organisations, which may be
helping them.

e) be placed without delay before a competent authority and the Public
Ministry must be informed!®?. Article 209 states that if for whatever
reason the child cannot be placed before the competent authority, he
shall be taken to a public centre for children. Where the police violate
this article it will judged as an abuse of authority and sanctioned as

94 Article 208 Children and Adolescents’ Code.

95 Article 211 Children and Adolescents’ Code.

%€ Article 214 Children and Adolescents’ Code.

7 ibid.

8 This fulfils Article 7(4) American Convention on Human Rights.

% Article 84, Constitution. The Fundamental Law of the National Police states that the police
have the duty to inform the detainee about his rights and his arrest with the most clarity (con
la mayor claridad) (Article 22(3)(ch)).

100 Article 215, Children and Adolescents’ Code.

101 Article 84 Constitution, A22(3)(ch) Fundamental Law of the National Police.

102 This is in accordance with Article 7(5) & (6) American Convention on Human Rights and
Article 37(d) CRC.
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such. In order for the Public Ministry to fulfil its functions with regards
the child and so that the rights of children are ensured, the police
should bring the child before the competent authority in the first few
hours of detention'®3;

f) have his dignity, and his physical, psychological and moral integrity
respected; and

g) be able to denounce, directly or through his parents or legal guardians,
or in general through third persons, abuses or arbitrariness that he has
been subjected to by state agents or public employees or agents of the
police. If when the child comes before the competent authority he
shows signs of physical harm or mental or emotional disturbances then
he shall sent to obtain appropriate treatment, without delay. The
situation shall be investigated and action taken against those
responsible!®. The police have a duty to let family members know
immediately if a person has been injured or died as a result of a
detention or a police operation®®.

In addition to the obligations under the Children’s Code, the police must also
uphold the Fundamental Law of the National Police, which provides that while
under their custody, the police have the duty to look after and protect the
mental and physical health of the detainees and respect their honour and
dignity. 1°°

Police Practice

Although it seems that the correct procedure is usually followed when
children are interviewed, and children are brought before the Prosecutors and
the Courts swiftly in accordance with international standards,!®” other rights
and guarantees are not strictly upheld. Sometimes, information about rights
and reasons for arrest are not provided to the child, their family are not
always informed of their child’s arrest and the children are not always
transferred appropriately.®®

Further, the State policy of zero tolerance against juvenile delinquency and
gang activity has given rise to raids and large-scale arrests, which in turn
seems to have led to maltreatment of children by police. Despite human
rights training of police and the claims by many of those interviewed that
physical abuse of children by police officers has dropped, there is anecdotal
evidence that there continue to be occurrences of young people, especially
gang members, being physically injured and assaulted on arrest.'® The

103 Martinez Serrano, A., and Pérez, E. C., “El Nifio y El Adolescente Infractor”, in Dubdn
Villena, M.G., et al., op.cit., p. 145.

104 Article 212 Children and Adolescents’ Code.

105 Article 22(3)(e) Fundamental law of the National Police.

106 Article 22(3)(c).

107 Article 37(d) CRC, Rule 10(2) Beijing Rules. “[I]Jn criminal cases any person arrested or
detained has to be brought promptly before a judge or other officer authorized by law to
exercise judicial power... delays must not exceed a few days” (Human Rights Committee,
General Comment 8, 1982 HRI/GEN/1/Rev.5 p. 117).

108 Martinez Serrano, A., and Pérez, E. C., “El Nifio y El Adolescente Infractor”, op.cit., p. 144.
109 Anecdotal reports of ill treatment of children on arrest were provided by Casa Alianza
Honduras, Gustavo Zelaya, meeting 22" June 2004; Hugo Majea Tabora, Director El Carmen
visit 12 July 2004; and Ricardo Torres, Assessor and Coordinator, Paz y Justicia, meeting 13
July 2004.
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Police in Tegucigalpa commented that one of the reasons for injuries
occurring during arrest is that when the young people struggle or try to get
away the police officers over react. To combat this, the Police have been
sending more officers to make the arrests so that the young person can be
controlled from the start rather than having to be restrained during any
scuffles.

The occurrence of maltreatment on arrest or in detention violates Article
37(a) and Article 19 (the right to be protected against all physical violence)
of the CRC. The State has a clear duty to take all action to prevent this abuse
by state agents and to discipline or prosecute those suspected of inflicting
any harm.*°

As well as being liable to prosecution under criminal law for abuses that
amount to a crime under the Criminal Code, the Police can also be subjected
to internal disciplinary investigations and procedures.!'* The instigation of a

criminal action does not prevent a corresponding internal investigation®*?.

Chapter VI of the Fundamental Law of National Police deals with faults
committed by the police and the corresponding sanctions, which range from
a verbal warning to dismissal. Serious faults include abuse of authority or
maltreatment of persons, although they may not amount to a crime!®>. As a
precautionary measure the police office shall be suspended immediately until
the investigation has been carried out.!**

The Internal Affairs Unit, which sits under the Ministry of Security, is
responsible for carrying out internal investigations. However, this Unit is
weak and its findings are rarely followed up by the police or the Prosecutor’s
Office.'

The creation of the Special Prosecutor for Human Rights has led to more
scrutiny of police actions. However, prosecutions for maltreatment by
members of the police force are infrequent, even where there are allegations
of murder''®, Cases of extrajudicial killings are dealt with in detail below.

INVESTIGATION
The procedure for investigation and trial is laid out in Chapter 4 of the
Children and Adolescents’ Code. An investigation of crimes committed by a

110 According to the Code of Conduct for Law Enforcement Officers (General Assembly
Resolution 34/169) the State party should take all necessary and effective steps to prevent
incidents of ill-treatment from occurring.

111 Article 22 Fundamental Law of the Police provides that in fulfilling their functions members
of the Police shall act in accordance with the Constitution of the Republic of Honduras, and
with the International Treaties and Conventions to which Honduras is a State Party and the
laws and regulations in force.

112 Article 88 Fundamental Law of the National Police.

113 Article 85(7) Fundamental Law of the National Police.

114 Article 86 Fundamental Law of the National Police.

115 Maria Luiza Borjas, ex head of the Internal Affairs Unit, meeting 23™ June 2004

116 The Special Prosecutor for Human Rights argues that their work is hampered by the lack of
a special investigations unit for human rights, apathy of the DGIC, the code of silence among
state agents, the lack of cooperation among the general public, and the lack of training among
the judicial institutions on human rights (Public Ministry, Annual Report 2003 op.cit. p. 87).

28



child is begun officially*!’ (by the DGIC, Public Ministry, Preventive Police and
similar institutions) or by denunciation, charge!'® or accusation.’® A crime
can be reported to the Public Ministry or a competent court, where no Public
Ministry functions.*?°

The Public Ministry has the responsibility of proving the child’s age at the
beginning of the investigation, and of informing the child and his parents or
legal representatives that the investigation has begun, what he has been
charged with and that he can exercise the right to a defence.**

On the basis of the investigation (carried out by the DGIC), the Public
Ministry will present to the Judge:

- arequest for the discontinuation of the proceedings;

- arequest for the provisional suspension of the process; or

- an accusation against the child.**?

The Judge then makes the decision as to whether to accept the request of
the Prosecutor or to order the case to be returned to the Prosecutor’s Office.

Investigation in practice

The quality of the investigations was criticised by many of those interviewed
including Prosecutors and Judges. Prosecutors for Children complained about
the lack of DGIC personnel assigned to their cases and the lack of specialism
of those dealing with children’s cases. The 2003 Annual Report of the
Prosecutors Office stated that without doubt the most serious problems in the
justice process are poor investigations and inefficiency on the part of the
DGIC!?3. However, the report points out that this is due to a lack of logistical
support such as vehicles, computers and other equipment put at the disposal
of officers working in this area.*®*

In June and July 2004, the press reported that the DGIC was in a financial
crisis that was paralyzing more than half of their investigations.'*® Despite
receiving emergency funds to avert the threatened suspension of
investigations, the DGIC still suffers from a lack of adequate funding.

117 The investigation can be started in response to information that has come to their attention
by such informal means as the radio, the newspapers or a telephone call (Botero, M.L., op.cit.,
p. 67).

118 The investigation is instigated by the Children’s Judge on a complaint by the victim or the
victim’s representative.

119 Article 232.

120 Article 233.

121 Article 234.

122 Article 235. The Prosecutor can also ask for the case to be submitted to discretionary
measures — Conciliation, Judgement of Opportunity and Remission are discussed below.

123 op.cit., p. 92.

124 For example, there is only one DGIC officer assigned to the one Children’s Prosecutor
based in La Ceiba (Nelly Vallejo, Children’s Prosecutor, La Ceiba, meeting 13" July 2004).
Judges also complained that DGIC officers and Preventive Police often did not turn up as
witnesses to the trial. This was also highlighted by the Public Ministry in its 2003 Annual
Report (op.cit., p. 93).

125 “paralizada 60% de investigaciones”, op.cit.,, and “Paralizada la DGIC por falta de
gasolina”, op.cit.
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The Public Ministry itself also reported a financial crisis in July 2004, with the
Minister, Olvido Navarro, threatening to close the Prosecutor’s Office due to a
lack of funds.'?® However, the Government were not as quick to respond to
their financial difficulties as to the problems faced by DGIC.'?’

It is unsurprising, therefore, that in the midst of these financial crises,
children’s cases are not being adequately dealt with.

PRECAUTIONARY MEASURES
The following precautionary measures can be requested by the Prosecution in
order to guarantee a child’s presence during the investigation and trial
process!?®:

a) Guidance and socio-family support

b) Imposition of rules of conduct

c) Obligatory residence

d) Assisted liberty

e) Semi-liberty

f) Detention.'®

The measures can be imposed at the beginning of or during the investigation
or at the preparatory hearing. Deprivation of liberty can also be used where
there is a chance that the child will obstruct the investigation.'*°

The investigation cannot exceed 30 days from when the precautionary
measure is pronounced. However, the Public Ministry can petition for a
further 30 days if necessary.'® Where there is no precautionary measure
imposed it seems that there is no time limit for the investigation.'*?

According to the Children’s Code the precautionary measures can only be
imposed exceptionally, through a judicial resolution and for only as long as
necessary. The measure must be proportionate to the crime and appropriate
to the circumstance in which the child finds himself. The Public Ministry can
request the measure to be altered, suspended and terminated at any time!3?
but this modification should be to the benefit of the child**.

126 “Fiscalia urge de 30 millones” E/ Heraldo 5™ July 2004., “Anuncian cierre de fiscalias por
falta de presupuesto” La Tribuna 19" July 2004.

127 *No hay dinero para el Ministerio Publico” E/ Heraldo 20" July 2004.

128 Article 206. “[In practice] the Judge shall always adopt whatever precautionary measures
that the Public Ministry petitions for” (Dubdén Villena, M.G., Guillen Sanchez, D. I., and
Meléndez Velazquez, S., Criterios, Conclusiones y Pautas Comunes de Actuacion con Relacion
al Cédigo de la Nifez y la Adolescencia de Honduras (Imprenta y Serigrafia Godoy,
Tegucigalpa, Honduras 2000), p. 13).

129 These measures are explained in detail below in the discussion on dispositions. It has been
argued that measures of guidance and social-familial support are not suitable as precautionary
measures (Dubdn Villena, M.G., Guillen Sanchez, D. 1., and Meléndez Veldzquez, S., op.cit.,
p. 14).

130 Article 198 Children and Adolescents’ Code.

131 Article 237 Children and Adolescents’ Code.

132 Martinez Serrano, A., and Pérez, E. C., op.cit., p. 149.

133 Article 230 Children and Adolescents’ Code.

134 Martinez Serrano, A., and Pérez, E. C., op.cit., p. 193.
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Use of pre-trial detention

International standards are clear that detention pending trial shall only be
used as a measure of last resort and for the shortest period of time.®.
Wherever possible, alternatives to deprivation of liberty such as supervision
and placement in a family or educational setting shall be used.!*® “"When
preventive detention is nevertheless used, juvenile courts and investigative
bodies shall give priority to the most expeditious processing of such cases to
ensure the shortest possible duration of detention. ™3’

Although the Children and Adolescents’ Code provides for alternatives to
detention, there is often a fear of flight, especially in the case of street
children, who have no fixed address and therefore they are almost always
detained pre trial. Gang members arrested for illicit association are also often
held during the investigation.

In addition, in practice, the alternatives provided for in the Children’s Code
are not very effective because IHNFA does not have the capacity to supervise
the implementation of the measures, resulting in many cases of children
running away and/or not turning up for the trial. Therefore, there is an over
reliance by the Prosecutors and the Judges on detention.’*® Out of 550
precautionary measures imposed in 2003, 322 involved deprivation of liberty,
119 were for assisted liberty, 71 measures imposed rules of conduct and 38
involved the imposition of one of the other measures.'® Out of the 335
measures imposed from January - April 2004, 197 were for deprivation of
liberty.4°

This has led to a situation where more than 50% of the detainees in the two
closed detention centres for boys have not been sentenced!*. This situation
is even more critical in the adult prisons where approximately 76% of
inmates are awaiting trial.'*?

Further, inefficiencies in the DGIC often result in the investigation not being
completed within the 30-day limit and the Prosecutor having to ask for a 30-
day extension.'*® According to the 2003 statistics of the Prosecutor’s Office,
the DGIC failed to complete the investigation in the 30-day period in 928
cases leading to an extension of the period for investigation in 360 cases and

135 Article 37(b) CRC and Rule 13.1 Beijing Rules.

136 Rule 13 Beijing Rules.

137 Rule 17 JDLs.

138 Nelly Vallejo, Children’s Prosecutor, La Ceiba, meeting 13" July 2004. The absence of
alternative measures being available in reality was highlighted in the 1999 UNICEF study
(Botero, M.L. op.cit.) and by Martinez Serrano and Pérez (op.cit.).

139 public Ministry, Annual Report of Work 2003, pg 99.

140 Source - Technical Unit for Penal Reform, Public Ministry.

141 Statistics for each of the detention centres are given below in Chapter 3 - Throwing Away
the Key: Juvenile Detention Centres in Honduras.

142 “E| desafio de la democratizacion de la justicia y del fortalecimiento de la rendicién de
cuentas” in UNDP, Segundo Informe sobre Desarrollo Humano en Centroamérica y Panama
2003 (Editorama S.A., 2004) and “Las peores carceles de Centroamérica” E/ Tiempo 27™ May
2004.

143 pyblic Ministry, Annual Report 2003, op.cit., p. 93. Procedures often have to be suspended
in cases both where children are perpetrators and victims, including in the trial stage, because
the police have failed to apprehend the accused.
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provisional suspension in 597 cases.’* While the statistics do not indicate
what percentage of these cases involved deprivation of liberty, a 60 day
period in detention is excessively long, especially when considering that it is
imposed because of an ineffectual investigation by the DGIC rather than
because the specific circumstances of the child warrants this measure.

Consequently, children’s rights are being violated because of the
inefficiencies of the institutions responsible for investigation and the
implementation of alternatives to deprivation of liberty.

DIVERSION FROM THE FORMAL TRIAL PROCESS
Article 219 of the Children’s Code provides processes by which a child can
avoid facing a trial.'*

During the investigation or at the conclusion of the investigation, a Judge can
be asked to submit a case to:

» Conciliation
¢ Judgement of Opportunity
« Remission

Conciliation, which can be requested by interested parties (e.g. the defence
lawyer) as well as the Prosecutor, can be started at any stage of the process
prior to the opening of the trial and can be applied to all cases that do not
involve violence against the person'*®, and where the juvenile and the victim
have given their consent. The Judge must approve the process.'*’
Conciliation is a voluntary act that does not recognise the child as being
responsible for the crime. Conciliation will not take place if it would harm the
interests of the child in anyway.

All the parties are summoned to take part in the conciliation, in which the
Judge acts as the mediator. The agreement that comes out of the
discussions, in which both the victim and the child have the opportunity to
speak, details the terms of the reparation, which can include economic
obligations or obligations to do or not do something. This agreement has
judicial force. The Prosecutor’s Office can reject the victim’s request that no
condition is imposed on the juvenile. The child can also reject the agreement,
in which case the trial will be opened.'*®

If the child does not fulfil the terms of the agreement, the trial can be
opened again.’® However, if the child only fails to fulfil his economic
obligations, the trial will not be reopened. In order to enforce economic
sanctions the victim can take a civil case, although the victim is unlikely to
pursue this option because of the expense and the time the process takes.

144 pyblic Ministry, Annual Report 2003, op.cit., p. 98.

145 These processes also available for adults.

148 Article 220 Children and Adolescents’ Code.

147 Guillen de Martinez, D. 1., op.cit., p. 99.

148 An agreement to send the case to trial could also be the result of a process of conciliation
(Article 220).

149 Article 223.
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The judgment of opportunity, by which a child can be let go without
punishment'*°, can only be solicited by the Prosecution to the Judge and only
where the child demonstrates good behaviour and the victim has just
compensation. In addition, for the case to be eligible for this measure, the
responsibility of the child in the criminal act has to be minimal, the child has
to have done something to limit the effects of the crime, the child has to
have been gravely affected by the act, and the crime cannot have produced a
significant social impact. The judgment of opportunity can only be applied if,
in accordance with the Criminal Code, the maximum term of imprisonment
for that offence would not exceed five years. Unlike with conciliation, the
victim does not need to consent to the judgment of opportunity.**!

Conciliation and the Judgement of Opportunity can be asked for during the
investigation and during the preparatory hearing, even though this is not
expressly stated in the code. %2

Remission is provided for in Article 225 of the Children and Adolescents’
Code. In addition to the Prosecutor, the child’s legal representatives and the
victim, as with conciliation, can request this process.*>® Under this procedure
the Judge can decide that the child has to take part in community
programmes if he, his parents or his legal representatives consent to it. A
child can only give his consent if he is of a certain maturity, and this consent
can be contested by his legal representatives. Consent to the programme
does not indicate an admission of guilt by the child.

Remission cannot be applied where the sanction for the crime exceeds two
years. Due to the reform of the Criminal Code, there are few crimes for which
the maximum sentence is less than 2 years and so this process is rarely
applied to children.'>*

The Children’s Code does not specify when Remision can be requested.
However, it is suggested that as with the Judgement of Opportunity and
Conciliation, Remision can be requested from the start of the process against
the child up to the opening of the oral trial.’>> There are no measures that
can be taken if the child does not fulfil the terms of the Remision.

Diversionary measures in practice

The existence of these measures fulfils the Statgligation under th€RCto provide measures
for dealing with children without resorting to jedil proceedings, whenever appropriate and
desirablé® However, while theBeijing Rulesforesee prosecutors and the police being able to
apply and approve diversionary meastifesnly the Judiciary has this authority in Honduras
However, NGOs were sceptical as to the appropmstenf providing the police with this power.

130 Further, the child cannot at a later date be tried for this crime.

151 Article 224.

152 Guillen de Martinez, D. 1., op.cit., p. 98.

153 jpid., p. 100.

154 Mejia, R. P., and Davila, K. R., “Los Operados Juridicos” p. 288, in Dubén Villena, M.G., et
al., op.cit.

155 Martinez Serrano, A., and Pérez, E. C., op.cit., p.166.

156 Article 40(3)(b) CRC.

157 Rule 11.2.
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In practice these procedures are not used that frequently because there are
not that many crimes that attract less than a five year prison term under the
Criminal Code, let alone the two year sanction required for remission to

apply-158

Diversionary measures must provide human rights and legal safeguards®>®.
Consent to these procedures is seen as vital by the Beijing Rules'®® and is
required by the Children and Adolescents’ Code. However, the Beijing Rules
also points out that consent shall not be left unchallengeable “since it might
be given out of sheer desperation on the part of the juvenile. The rule
underlines that care should be taken to minimize the potential for coercion
and intimidation at all levels in the diversion process. Juveniles should not
feel pressured into consenting to diversion programmes”®'. The processes
outlined above seem to respect these safeguards.

NEGOTIATED SENTENCES

Although not contained explicitly in the Children and Adolescents’ Code, there
are also two procedures by which a child (and an adult) can avoid a full trial
by agreeing to a negotiated sentence. These procedures can be applied by
virtue of Article 287 of the Children’s Code, which allows processes
established by the Criminal Code, the Criminal Procedure Code and the
Family Code to be utilised.

Abbreviated Process

The abbreviated process, provided for in Article 403 of the Criminal
Procedure Code, allows for the Prosecution to ask for an abbreviated
procedure in the preliminary hearing or in whatever other moment (including
during the investigation) before the formal opening of the trial. The process
allows a sentence to be handed down without a trial. The sentence is usually
reduced by a %4 or a 1/3. The defence has to have fully informed the accused
about the meaning of the process and the accused has to unconditionally
admit his/her participation in the act and agree to the abbreviated process.
The Prosecutor can only ask for this process if the confession has been
verified, that the accused is not trying to replace the charge with a less
serious one, and the accused is not trying to take the place of the person
who actually committed the crime.

Strict Agreement

Strict agreement provides a last chance for the juvenile (and an adult) to
agree to a negotiated sentence right at the start of the trial before the proof
is presented. According to Article 322 of the Criminal Procedure Code, before
the presentation of proof the prosecution and the defence, with the

158 Nelly Vallejo, Children’s Prosecutor, La Ceiba, meeting 13" July 2004. In 2003, 119 cases
were referred to conciliation, there were 34 cases of remission, and 144 judgments of
opportunity. Public Ministry, Annual Report 2003, op.cit., p. 98. From January to April 2004 -
105 conciliations, 20 remissions 45 judgments of opportunity (Technical Unit for Penal Reform,
Public Ministry).

159 Article 40(3)(b) CRC.

160 Rule 11.3.

161 Rule 11.3 Commentary.
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agreement of the accused (and in the case of the child, his representatives),
can ask the Court for a sentence that they have negotiated. The sentence
cannot be less severe than the minimum foreseen in the Criminal Code. The
Children’s Judge can reject the agreement if a child has not admitted the act
and/or has not been made fully aware of the consequences of this
agreement,’®® and if the proposed sentence basically exempts the accused
from penal responsibility. In 2003, 16 cases were subjected to an
abbreviated process and 26 to strict agreement. 13

While conciliation, judgment of opportunity and riesion are explicitly provided for in the
Children and Adolescents’ Codeith corresponding safeguards, the measures ofesialbed
process and strict agreement, which are containethe Criminal Procedure Codere not.
Therefore, there are no explicit safeguards ingfac these processes when applied to children.
Having said this, Article 181 of theéhildren’s Codeprovides that the rights of children shall be
respected in all procedures to which they are stdaje Further, Prosecutors, the Public Defence
and Judges are convinced that the procedureshiataipplied ensured that children were fully
aware of the procedure and the consequences océragre*® There is also a feeling that the
processes are secure and satisfactory for allegatiat are involvetf?

However, not all the NGOs were equally convinced that the children are
always aware of what is going on'®®. While, of course, measures like these,
which have improved the efficiency, expediency and cost effectiveness of the
justice system and have allowed more time to be spent on more serious
cases, are important'®’, there is a danger that such procedures are applied
with the efficiency of the judicial system as the primary aim rather than the
best interests of the child, as demanded by Article 3 CRC. There is particular
concern that the Public Defenders, overwhelmed with cases, may seek the
most efficient conclusion to the case.

PREPARATORY HEARING

Within 24 hours of the conclusion of the investigation, the trial will be
opened, with the knowledge of the parties involved. The Judge then
schedules a day and a time for the preparatory hearing.!®® Although the
parties to the case are summoned to the hearing, their non attendance does
not invalidate the proceedings.

The purpose of this hearing is:
- for the Prosecution to confirm, modify or withdraw the charges;
- to resolve questions of competency;
- to determine which persons must attend the trial; and

162 Herman Mendes, Children’s Judge, Court of Comayagiiela, meeting 1% July 2004,

163 pyblic Ministry of Honduras, Annual Report 2003, op.cit., p. 99. From January to April 2004
there were 46 cases concluded with strict agreement, and 11 abbreviated processes (Technical
Unit for Penal Reform, Public Ministry).

164 Herman Mendes, Children’s Judge, Court of Comayagliela, meeting 1% July 2004; Nora
Urbina, Children’s Prosecutor, meeting 28" June 2004; Paulina Perez de Licona, Director of
Public Defence, meeting 1% July 2004.

165 portillo Mejia, R., and Davila, K. R., “Los Operados Juridicos” pg 288, in Dubén Villena,
M.G., et al., op.cit.

166 o g. Casa Alianza, meeting 22" June 2004

167 portillo Mejia, R. P., and Davila, K. R., op.cit., p. 288, in Dubén Villena, M.G., et al., op.cit.
168 Article 240 Children and Adolescent’s Code.
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- to offer the proof that will be presented in the trial
The date of the trial will also be set between 5 and 10 days from the date of
the preparatory hearing and the child will be informed. If the child is being
held in detention, the institution will also be informed of the date and time of
the trial.

TRIAL PROCEEDINGS

The trial is an adversarial oral process. The Children’s Code introduced the
oral trial to Honduras and was only later applied to adult trials with
implementation of the Criminal Procedure Code in 2002.

The Judge will begin the trial by informing the child about the significance
and importance of the hearing and will order the reading of the charges.*®®
The Judge has an obligation to explain the charges to the child in a clear and
simple manner, advising him that he can abstain from testifying but that the
trial will continue regardless.”®

The child can then be interrogated by the Prosecutor, the accuser and the
defence. During this interrogation the child can consult his defence lawyer at
any time.'”’ Witnesses will then be called to be cross examined by the
prosecution and the defence.!’?> The Judge can also ask questions after the
two sides have completed their questioning.'’”®> The Judge has the discretion
to arrange for the removal of the child from the court room if a subject
comes up that could cause psychological damage or another kind of damage
to the child.'”*

After all the evidence is presented the two sides will sum up. Finally, the
Judge will ask the child if he wishes to make a last statement.’’® The Judge
will then either absolve the child and with immediate effect suspend any
precautionary measures, or will declare the child responsible and will impose
a sanction.”®

DUE PROCESS GUARANTEES
In all proceedings involving juveniles, they have the right to basic procedural
safeguards, which represent elements of a fair and just trial. '’/

Presumption of innocence

169 Article 242 Children and Adolescents’ Code.

170 Article 243 Children and Adolescents’ Code.

71 jbid.

172 Article 247 Children and Adolescents’ Code.

173 Martinez Serrano, A., and Pérez, E. C., pg 176, in Dubdn Villena, M.G., et al.,
op.cit.

174 Article 242 Children and Adolescents’ Code.

175 Article 251 Children and Adolescents’ Code.

176 Article 253 Children and Adolescents’ Code. While a Judge will often be able to pronounce
the sentence at the conclusion of the trial, he may require a period of reflection to consider his
decision. The Children’s Code does not provide a time limit before which the Judge must
pronounce his the sentence, however it would seem that this period must be short e.g. the
following day (Martinez Serrano, A., and Pérez, E. C., op.cit. pg 182).

177 Due process guarantees are contained in the CRC, International Covenant on Civil and
Political Rights (ICCPR), American Convention on Human Rights (ACHR), and Universal
Declaration of Human Rights (UDHR).
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Under the CRC, every child that is accused of having infringed the law has a
right to be presumed innocent until proven guilty by law!’®. The presumption
of innocence is enshrined in Article 182 of the Children’s Code and Article 89
of the Constitution and seems to be upheld in practice.

Right to legal representation

A fundamental due process guarantee is the right to have legal
representation and other appropriate assistance in the preparation and
presentation a case in court.'’® The ICCPR (of which Honduras is a State
party) goes further, providing that the accused has the right to be provided
with free legal representation if he/she cannot afford to pay.!®°

The right to a defence is enshrined in the Constitution under Article 82. The
Children and Adolescents’ Code not only provides that a child has the right to
representation from the start of the investigation 8! but that a child
suspected of committing a crime shall be assisted by a defender, who can be
named by the child’s parents or legal guardians, by the Judge or by IHNFA®®,
The child cannot waive this right and their trial cannot progress without the
presence of private or public legal representation

As detailed above, free legal representation is provided by the State through
the Public Defenders to all children (and adults) prosecuted for committing
crimes.

Although, in practice, the frequency of representation is high'®? there is a
question mark over the independence of the Public Defenders from the
judiciary and consequently whether they always act with the best interests of
their clients as the primary aim rather than the expediency of the process,
due to being overwhelmed by cases.

Attendance and participation of parents

The Beijing Rules recognise that the presence of parents or legal guardians is
important in a trial of a juvenile in order to provide emotional and
psychological assistance, and may be made compulsory if the State decides it
is in the child’s best interests!®*. They should also be able to actively
participate in the proceedings.!®®> However, it is also recognised that the
presence of the child’s parents or guardians may be detrimental and in such
cases they can be excluded.%®

178 Article 40(2)(b)(i). Also see Article 8(2) ACHR.

179 Article 40(2)(b)(ii) CRC, Rules 7.1 & 15.1 Beijing Rules, Article 14 ICCPR, Articles 10 and
11 UDHR, Article 8(2)(e) ACHR.

180 Article 14(3)(d) ICCPR states that this assistance should be provided free of charge if the
accused cannot afford to pay.

181 Article 226 Children and Adolescents’ Code.

182 Article 229 Children and Adolescents’ Code. The right to immediate professional legal
assistance is also enshrined in Article 182, Children and Adolescents’ Code.

183 96% of cases processed were attended by Public Defenders. This is especially high
considering that some children do have access to private representation (Andlisis Cuantitativo
de la Justicia Penal Juvenil en Honduras: Informe Ejecutivo, op.cit., Indicator 8).

184 Rule 15 Beijing Rules, Commentary. Article 40(2)(b)(iii) CRC also provides that the hearing
should take place in the presence of the child’s parents or legal guardians.

185 Rule 15.2 Beijing Rules.

186 Rule 15.2 Beijing Rules.
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According to Article 227 of the Children’s Code, parents or legal guardians
can intervene in all stages of the process but there is no obligation for them
to attend the hearing.'® However, the Judge can exclude them from the
court room if it is proved that their participation is prejudicial to the child. If
the parents or legal guardians are absent or their whereabouts are unknown,
the Judge is obligated to try to find them, with the assistance of IHNFA.
However, their absence will not hold up the proceedings once they have
begun.88

In practice parents do not often attend the trial.'®® It was estimated by one
Children’s Judge that parents attend in approximately 30% of the cases.'®°

Participation of the child

Under Article 12 CRC, children have the right to participate in all decisions
affecting them, and in particular the child has a right to be heard in judicial
proceedings. This right would be meaningless unless there was a
corresponding duty to ensure that, as stated by the Beijing Rules, the
proceedings are conducted "“in an atmosphere of understanding, which ...
allow the juvenile to participate therein and to express herself or himself
freely ™1,

Chapter IV of the Children’s Code provides detailed guidance on participation
of the child in the legal proceedings. Article 226 states that all children shall
participate in the process, depending on their level of maturity. Children have
the right to be represented and heard from the start of the investigation and
are able to consult their defence lawyer at any time.

They are also given an opportunity at the end of the proceedings to make a
final statement before the sentence is pronounced. However, “in practice
most young people do not know what to say” in this final statement!°2

The culture of Honduras does not encourage children to express their
opinions in in such an intimidating arena and the Judges do not always have
the corresponding skills or training to involve children in meaningful way.'*

Right to remain silent

International standards provide that the accused shall not be compelled to
give testimony or confess his guilt.®* The Children’s Code enshrines this
right, stating that the child will be advised by the Judge at the beginning of
the trial that he does not have to testify.’®® It is unclear how often a child
exercises this right and whether a child’s decision not to testify has a

187 In the absence of parents or legal guardians, the persons who have permanent or
temporary care of the child shall attend the trial.

188 Article 228 Children and Adolescents’ Code.

189 paulina Perez de Licona, Director of Public Defence, meeting 1% July 2004.

190 Trasema Guillén de Martinez, Children’s Judge, La Ceiba, meeting 13 July 2004.

191 Rule 14.2.

192 Guillen de Martinez, D. 1., op.cit., p. 115.

193 Martha Savillén, Casa Alianza, meeting 17 June 2004.

194 Article 40(2)(b)(iv) CRC, Article 11 UDHR, Article 14(2) ICCPR, Article 8(2)(g) ACHR.

195 Article 243.
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detrimental effect on his case because the Judge draws inferences from his
silence.

Right to cross examine witnesses
The Children’s Code'®® allows witnesses to be called by the defence as well as
the Prosecutor and the accuser, in accordance with the CRC'¥’.

Right to privacy

Children have the right to have their privacy protected under the CRC*®® in
order to avoid harm being caused to him!®°. Also information must not be
published which might lead to the identification of the minor.?°

This right is protected in the Honduran process, which ensures that
documents are confidential and the trial process itself is closed, unlike adult
trials, which are public. Article 32 of the Children’s Code provides that a fine
will be imposed on media that publish the child’s name, photo or any
personal data that could identify him, whether he is the perpetrator or the
victim. In general, the media refrain from publishing identifying information
about children in conflict with the law, which was not the case five years ago
when the media would sometimes publish the names and photographs of
children and mention the places where they lived?®®:.

Right to have the matter determined expediently

Avoiding unnecessary delay is seen as vital in juvenile proceedings®’? to
ensure that the juvenile “can relate the procedure and the disposition to the
offence both intellectually and psychologically 3.

Although the inefficiency of the investigatory process holds up proceedings
against juveniles, and therefore causes unnecessary delays, the trial process
is generally efficient. The time from the preparatory hearing to the trial is
between and 5-10 days and the Judges endeavour to pronounce the
sentence on the day of the trial or on the following working day and this
happens in most courts in the country.?*

However, the trials of children being held pre-trial in the detention centres
can be delayed unnecessarily due to a lack of logistical support to transport
them to the trial’®® The three detention centres where children are placed for
cautionary measures are located in the two main cities. However, cases of

196 Article 247.

197 Article 40(2)(b)(iv).

198 Article 40(2)(b)(iv) CRC.

199 Rule 8.1 Beijing Rules.

200 Rule 8.2 Beijjing Rules.

201 Botero, M.L., op.cit., p.26 and Cervantes, P., Sintesis de Pre-Diagnostico: Tratamiento de
la Nifiez Infractora en los Medios Comunicacion (Taken from the Pre-diagnostic prepared by
AAP, Tegucigalpa, MDC, Honduras, February 1998). See chapter 7 ‘Fear and Loathing in
Honduras: The role of public perception in the formulation of State policy on juvenile justice’
for further discussion on media coverage of juvenile crime and juvenile cases.

202 Article 40(2)(b)(iii) CRC, Rule 20 Beijing Rules.

203 Rule 20.1, Beijing Rules, Commentary.

204 Guillen de Martinez, D. 1., op.cit., p.116.

205 This lack of transportation also hampers the Courts sending a child back to the detention
centres when they have been given a custodial sentence.
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children must be heard in the area in which they committed the crime and
this sometimes entails transporting children over long distances. 2°® These
difficulties lead to trials being delayed by days, week and sometimes even
longer.?%’

The situation is so problematic that Judges in rural areas have been known to
take children home with them because of the impossibility of transporting
them to the detention centres.?*

There are differing accounts as to who exactly is responsible for transporting
children to the trial and back to the detention centres, if necessary, to begin
their sentence. IHNFA?*°, the centres themselves?'® and the Courts or
Judges®'* have all been identified as being responsible for arranging
transportation.®!?

The Children’s Prosecutor in Tegucigalpa lamented the lack of coordination
between IHNFA, the Courts and the Prosecutor’s Office in bringing the child
to attend to the trial, ?**> while the Children’s Judge in La Ceiba pointed to the
absence of a specific budget for transportation of children.?** Whatever the
reason for the transport problems, the delays caused by logistical failings
violate children’s rights.

Where children have to travel long distances they must stay often stay
overnight which gives rise to the problem of accommodating them. In La
Ceiba, the children stay at the police station, although they are only kept in
the cells if they are considered to be dangerous.?’® This does not serve the
best interests of the child and a separate place should be assigned where
children can stay the day before their trial.?!®

Right to appeal
Article 256 of the Children’s Code states that a child has a right to challenge
the decision of the Court by ‘reposicion’ or appeal.

‘Reposicion’ is a request to the Judge to amend or correct the decision.
Recourse to ‘reposicion’ has to be lodged within three days of the decision of
the Court, and will then be resolved in the following three days by the Judge

208 paulina Perez de Licona, Director of Public Defence, meeting 1% July 2004.

207 Hugo Majea Tabora, Director of El Carmen, San Pedro Sula, visit 12" July 2004.

208 Herman Mendes, Children’s Judge, Court of Comayagiiela, meeting 1% July 2004,

209 Hugo Majea Tabora, Director of El Carmen, San Pedro Sula, visit 12 July 2004

210 Trasema Guillén de Martinez, Children’s Judge, La Ceiba, meeting 13 July 2004.

211 Jorge Diaz, Director of Jalteva, visit 22" July 2004.

212 The Children’s Judge in La Ceiba said that although she is responsible for sending the child
back to the detention centre following a trial or the imposition of a precautionary measure, the
police or the centre itself has the obligation of transporting the child to the court to attend the
trial (Irasema Guillén de Martinez, Children’s Judge, La Ceiba, meeting 13% July 2004). The
detention centres have also been criticised for not having the children ready when the
transportation comes to pick them up to take them to the trial (Nora Urbina, Children’s
Prosecutor, meeting 28™ June 2004).

213 Nora Urbina, Children’s Prosecutor, meeting 28™ June 2004.

214 Irasema Guillén de Martinez, Children’s Judge, La Ceiba, meeting 13 July 2004.

215 Martha Elena Trochez, Regional Director IHNFA, La Ceiba, meeting 13 July 2004.

216 Trasema Guillén de Martinez, Children’s Judge, La Ceiba, meeting 13 July 2004.
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who made the original decision. Such a review can also be lodged during the

trial and will, in this case, be resolved orally during the hearing®"’.

If the request for ‘reposicion’ is rejected by the Judge, there is a right to
appeal the sentence to a higher tribunal under Article 258 Children’s Code.
This appeal has to be lodged at the trial or in writing within 3 days. However,
the sanction applied for a ‘fault’ cannot be appealed unless there has been a
violation of the rights of the child.”’® The appeal is not heard by the
Children’s Court but by an appeals tribunal which has the same procedures
for children as for adults.

Article 40(2)(b)(v) CRC provides that a child has the right to have the
decision reviewed by a higher competent, independent and impartial
authority or judicial body. Clearly recourse to ‘reposicion’” does not fulfil this
right as the Judge who reviews the judgement, has made the original
decision. However, the child still retains the right to appeal the decision to a
higher tribunal.

In reality very few cases are appealed®'® - in 2003, 72 ‘reposiciones’ and 17
appeals were lodged. **° Public defenders are usually happy with the
sentence pronounced by the Court and the child rarely appreciates or knows
that they have a right to appeal and what this involves.?!

Dispositions

The crimes for which a person can be punished are contained in the Criminal
Code, which also sets out the maximum sentences that can be applied.
However, although children are liable for the same ‘infracciones’ (crimes) and
‘faltas’ (very minor crimes) as adults, distinct dispositions are laid out in
Article 188 of the Children’s Code.

The following dispositions are available for children are who have broken the
law:

a) Guidance and family-social support;

b) Reprimand/ warning;

c) Imposition of rules of conduct®??;

d) Social service in the community?%3;

e) Requirement to repair the damage committed;

217 Article 257 Children’s Code.

218 Article 203 Children’s Code.

219 Nora Urbina, Children’s Prosecutor, meeting 28™ June 2004, and Paulina Perez de Licona,
Director of Public Defence, meeting 1% July 2004.

220 pyblic Ministry, Annual Report 2003, op.cit., p. 99.

221 Gustavo Zelaya, Casa Alianza Honduras, meeting 22" June 2004.

222 Imposition of rules of conduct can include, among others, having to attend an educational
institution or work place, having to remain in areas specified by the Judge, participating in
specified programmes, abstaining from taking intoxicating substances and staying away from
their victims and from people who exert a negative influence on them. The Judges can request
collaboration of NGOs, community and religious groups, among others, to provide these
programmes.

223 gocial service in the community cannot exceed six months in each case and shall be
completed at times that do not interfere with their school or work and do not put them at risk
or offend against their dignity.
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f) Regular residence in a fixed place;
g) Assisted liberty??*;
h) Semi-liberty?%>;

i) Internment®?°.
Each of the dispositions is described in detail in Articles 190-198.

For less serious crimes (faults), the judge can impose®?’:

a) a verbal or written warning/reprimand;

b) the imposition of rules of conduct lasting no longer than 30 days;
c) an obligation to repair the damage.

All these measures can be suspended, revoked or substituted for others and
applied concurrently, consecutively or alternatively.??® Although there are
maximum sentences for certain measures, such as eights years for
deprivation of liberty, unlike the Criminal Procedure Code there are no
suggested sentences for each crime. The Judge alone determines the
measure, the form it will take and its duration.??® This is concerning as there
are no time limits on the measures provided for the sanction of guidance and
family social support, rules of conduct®®*°, or residence at a fixed address in
the Children’s Code. However, it has been stated that where the Children’s
Code does not specify a maximum duration, the sentence shall not exceed
more than eight years - the maximum sentence for deprivation of liberty.?*!

Under the Constitution the imposition of the death penalty is prohibited as
well as life imprisonment,?3*? which is in conformity with Article 37(a) CRC.

On paper, these measures partially fulfil the requirements imposed on a
State under Article 40(4) CRC to provide a "variety of dispositions, such as
care, guidance and supervision orders; counselling; probation; foster care;
education and vocational training programmes and other alternatives to
institutional care ... to ensure that children are dealt with in a manner
appropriate to their well-being and proportionate both to their circumstances

224 Assisted liberty consists of allowing the child to remain at liberty but with an obligation to
attend educative programmes, monitored in specific centres and under the care of specified
persons, who must be assisted by specialists. This measure can be imposed for a maximum of
12 months.

225 Where semi-liberty is imposed, the child is accommodated in one of the detention centres
but takes part in activities outside the centre as prescribed by the courts (e.g. attending
school, vocational training). The maximum period of semi-liberty is one year.

226 Detention in a centre cannot exceed eight years (Article 198 Children and Adolescents
Code). Proceedings cannot be taken against a child if more than five years have elapsed since
he is alleged to have committed the crime or 60 days in the case of a ‘fault’ (Article 204
Children and Adolescents’ Code).

227 Article 203 Children and Adolescents’ Code.

228 Article 189.

229 Article 246 Children and Adolescents’ Code.

230 Although there is no maximum time limit for rules of conduct, the Judge must state when
the sanction will finish when he pronounces the sentence.

231 Dubén, Villena, M.G., Guillen Sanchez, D. 1., and Meléndez Veldzquez, S., op.cit., p. 9.

232 Articles 66 and 97 respectively. According to the Constitution, the longest period of
deprivation of liberty permitted is 20 years for one offence or 30 years for various offences
together.

7
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and the offence” and include many of the sanctions suggested by the Beijing

Rules?33,

However, in reality the full range of dispositions is not and cannot be used,
largely because of the inability of IHNFA to supervise and implement these
alternative measures. This failing in the system is discussed in more detail
below.

DETERMINING THE SENTENCE

The guiding principles laid down by the Beijing Rules, regarding adjudication
and dispositions®** provide that the reaction must always be proportionate to
the circumstances of the offence and also to the circumstances and the
needs of the juvenile, as well as the needs of society.**®

To ensure that the Judge is fully aware of these circumstances and needs,
Rule 16 Beijing Rules provides that before a final decision is made about the
sentence "the background and circumstances in which the juvenile is living or
the conditions under which the offence has been committed shall be properly
investigated”. ‘Social inquiry reports’ or pre-sentence reports are seen as
indispensable for Judges making a decision about the sentence to impose and
should include information about the juvenile, such as social and family
background, school career and educational experiences.®*® In order to
prepare these reports the State should ensure that there are adequate social
services.?*’

Honduran law reflects the principle of proportionality - the Criminal Code
provides that any punishment shall only be imposed when necessary and in
proportion to the seriousness of the offence??®. This principle is expanded for
children. According to Article 89 Criminal Code, the measures which are
imposed on children must be proportionate to the crime and must also bear
in mind any aggravating, mitigating and extenuating circumstances, as well
as the needs of the children and society.

Under Article 254 Children’s Code, the Judge is obliged to bear in mind the
conditions of life of the child and the circumstances of the crime in deciding
upon the sentence. However, unlike the Beijing Rules the Children’s Code
does not go as far as to specify that the well being of the juvenile shall be
the guiding factor for this decision.?*

It has been argued that in order for Judges to be aware of the conditions of
life for the child and the circumstances of the crime, technical teams should
be established to carry out social inquiry reports about the child to assist the
Court in making their sentencing decision, although the Children’s Code does

233 Rule 18.1. The international standards governing non-custodial measures are outlined in
the United Nations Standard Minimum Rules for Non-custodial Measures (the Tokyo Rules)
1990, GA res. 45/110 of 14 December 1990.

234 Rule 17.

235 Rule 17.1(a).

236 Rule 16 Beijing Rules, Commentary.

237 Rule 16 Beijing Rules, Commentary.

238 Article 2-D Criminal Code.

239 Rule 17.1(d).
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not make reference to these teams or the obligatory nature of such reports®*°

Some, but not all Children’s Courts and Judges are already assisted by social
workers and/or psychologists®***. However, it has been noted that reports are
more likely to be made in cases of social risk than in relations to children who

have committed a crime?*?.

Under Article 248 Children’s Code specialists can be called to testify under
oath about the life circumstances of the child and about other circumstances
that could have influenced the act he is alleged to have committed. The
defence, the prosecution and the Judge, as well if he so chooses, can
interrogate these experts. However, their participation is not an obligatory
part of the trial.>** IHNFA in San Pedro Sula lamented the fact that Judges
rarely asked for their opinion on the child, or information on the child
although they had worked most closely with them and their families®*.

The Prosecutors and the Public Defenders are able to request a sentence, a
request that the Judge does not have to follow. However, the Judge cannot
impose a more severe measure than has been requested by the
Prosecutor.?*®

DEPRIVATION OF LIBERTY

The Children’s Code provides that placement in a detention centre shall only
be for the time necessary to rehabilitate the child, and for a maximum of
eight years®*® This measure can only be imposed in exceptional
circumstances:

a) Because the crime committed produced damage to the person’s life or
consisted of threats of serious violence against other persons

b) Because it is a repeat offence or the offending behaviour is persistent

c) Because the child has expressly, repeatedly or unjustifiably rejected the
fulfilment of other measures or sanctions imposed by a competent authority
d) Because there exists a danger of flight or obstruction of the investigation.

The existence of this criteria goes some way to fulfilling the obligation of the
State under Article 37(b) CRC to ensure that deprivation of liberty shall be
used only as a measure of last resort, a standard reiterated in the supporting
juvenile justice instruments*’. Avoiding institutionalisation of children is a

240 Gisbert Jorda, T., “Los Técnicos” p. 320, in Dubén Villena, M.G., et al., op.cit. Gisbert Jorda
details the functions that such a team should have, its characteristics and the nature of its
intervention, as well as what the content of the reports should be (see pp 320-330). Such
reports would also allow the Judge to act in the best interests of the child.

241 @ g. Irasema Guillen de Martinez, Children’s Judge, La Ceiba, meeting 13" July 2004.

242 Casa Alianza Honduras, Gustavo Zelaya, meeting 22" June 2004.

243 Martinez Serrano, A., y Pérez, E. C., “El Nifio y El Adolescente Infractor”, in Dubdn Villena,
M.G., et al., op.cit., p. 177.

244 Fermine Lainez, Supervisor of Re-education, IHNFA, and Lydia Dolmor, Chief of Re-
education, IHNFA, meeting 12" July 2004

245 Herman Mendes, Children’s Judge, Court of Comayagiiela, meeting 1%t July 2004. The
Public Ministry and the child’s legal representatives can also request the suspension of less
serious measures if it is believed that the child will not re-offend (Cervantes, P., op.cit., p.12).
246 Article 189.

247 Rule 2 United Nations Rules for the Protection of Children Deprived of their Liberty (JDLs).
The preamble of the JDLs states "“juveniles deprived of their liberty are highly vulnerable to
abuse, victimization and the violation of their rights”. Further, Rule 19.1 of the Beijing Rules
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fundamental principle of international juvenile justice standards. It is
recognised that institutional settings can have adverse influences on a child
that "cannot be outbalanced by treatment efforts”*®.

The Committee has stated that the phrase ‘as a last resort’ in Article 37 of
the Convention has often been misunderstood as referring to children guilty
of serious crimes; in fact, it means that prison can be resorted to only if
there was no other way of giving the child the protection it needs**. Further,
according to the Beijing Rules “deprivation of personal liberty shall not be
imposed unless the juvenile is adjudicated of a serious act involving violence
against another person or of persistence in community other serious offences

AND?*° unless there is no other appropriate response”.?>!

However, the phrase ‘no other appropriate response’ does not refer to an
absence of another appropriate response because of insufficient resources
being made available for alternative measures but to the fact that other
measures would not be suitable or beneficial to the child®*>. The State does
not only have an obligation to legislate for alternatives to deprivation of
liberty but has an obligation to ensure that these dispositions are available

and effective®>>.

The judicial institutions admit that there is an over reliance and over use of
detention as a sanction due to the absence of effective alternatives due to
the lack of staff and resources of IHNFA, the body that creates, implements
and monitors these alternatives®*. According to a study by the Supreme
Court of Justice?®, only 31.25% of children going through the judicial
process were given a term in a detention centre. However, this figure is a

states:"The placement of a juvenile in an institution shall always be a disposition of last resort
and for the minimum necessary period”.

248 Commentary Rule 19 Beijing Rules - “"Moreover, the negative effects, not only of loss of
liberty but also separation from the usual social environment, are certainly more acute for
juveniles than for adults because of their early stage of development.”

249 CRC/C/SR.323, Nigeria, Summary Records, 1/10/96, para 56. Further, Resolution 4 of the
Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders
states: "A juvenile offender should not be incarcerated unless there is no other appropriate
response” (A/JCONF.87/14/Rev.1, 1980).

250 capitalisation added.

251 Rule 17.1(c).

252 1t must be noted that this view was not shared by everyone interviewed - e.g. Paulina
Perez de Licona, Director of Public Defence, felt that there was no limitation on the measures
that could be applied (meeting, 1% July 2004). However, the National Commission on Human
Rights commented there are children in detention who do not need to be locked up and that
many children are there for non violent offences (National Commission on Human Rights,
meeting 157 July 2004).

253 Article 40(4) CRC.

254 This problem seems to be particularly pronounced in La Ceiba. The Children’s Judge in La
Ceiba commented that she rarely uses the measure of assisted liberty or mandatory residence
because she does not believe that IHNFA has the capacity to enforce this measure (Irasema
Guillen de Martinez, Children’s Judge, La Ceiba, meeting 13" July 2004). The Regional Director
of IHNFA acknowledged that the lack of resources prevented them from being able to run and
supervise these alternatives (IHNFA La Ceiba, Martha Elena Trochez, Regional Director, IHNFA,
La Ceiba, meeting 13™ July 2004) and the Prosecutor for Children in Tegucigalpa also criticised
the lack of alternatives available (Nelly Vallejo, Children’s Prosecutor, La Ceiba, meeting 13
July 2004).

255 Andlisis Cuantitativo de la Justicia Penal Juvenil en Honduras, op.cit..
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percentage of the total of all children charged with a crime, who go through
any stage of the trial process e.g. where a case is dropped or children benefit
from the processes of conciliation, judgement of opportunity and remission.
In fact, out of the 157 children sentenced in 2003, 59% were given a
custodial sentence. However, making an objective assessment on the
suitability of the sentences imposed by the Courts is hampered by the lack of
any useful statistics on the crime, the corresponding sentence and the age of
the child.

There were mixed reactions of the staff and directors of the institutions®>® as
to whether the children that they were accommodating needed to be in the
detention centres. The director of EI Carmen believed that some of the
children did not need to be locked up?®?, while the Director of Renaciendo
and Jalteva had faith in the courts as to the suitability of the placement.

256 Eric Garcia, Director of Renaciendo, visit 20™ July 2004, Rosa Maradaga, Director of
Sagrada Corazén de Maria Candida, visit 20" July 2004, Hugo Majea Tabora, Director, El
Carmen, visit 12 July 2004, and Jorge Diaz, Director Jalteva, visit 22" July 2004.

257 At Renaciendo there are cases of minor theft, e.g. theft of a bag of bread, or a pair of boots
(Julio Sanchez, Social Counsellor at Renaciendo, IHNFA, meeting 8™ July 2004).

46



CHAPTER 3
THROWING AWAY THE KEY

Juvenile Detention Centres in Honduras

There are only four institutions in Honduras that accommodate children who
have been sentenced by the Courts or who are subject to precautionary
measures while under investigation.?*® IHNFA is responsible for running and
funding these centres.?*°

Three of the institutions are closed detention centres with armed guards on
duty 24 hours a day - Renaciendo, located outside Tegucigalpa city, and El
Carmen, in San Pedro Sula, for boys and Sagrada Corazén de Maria, situated
next to Renaciendo, for girls.

Located in the countryside in the County (Departamento) of Francisco
Marazon, Jalteva has an open regime and minimal security. The centre not
only accommodates boys that have been convicted of committing a crime but
also boys that the Courts have decided are at social risk®®®. The other two
boys’ detention centres can also ask the Judge to make referrals to Jalteva if
staff believe that a child would respond well to its regime. Renaciendo®®!, in

particular, is informally seen as a screening institution for Jalteva.

The reliance on closed detention centres is contrary to international
standards, which state that open detention centres are preferable to closed
facilities®®®> and should be given priority.?®®> Centres should also be
decentralized to enable children and families to maintain contact®®*. However,
the centres are located in the two main cities in Honduras, huge distances
from where a number of the detainees live and generally isolated from the
communities in contravention of Rule 30 UN Rules for the Protection of
Juveniles Deprived of their Liberty (JDLs)*®.

At the time of visiting the institutions in July 2004, the centres
accommodated approximately 400 children:

258 Unless otherwise stated all information on the institutions is taken from on site visits and
meetings with the directors of the institutions: Eric Garcia, Director of Renaciendo, visit 20t
July 2004, Rosa Maradaga, Director of Sagrada Corazén de Maria Candida, visit 20™" July 2004,
Hugo Majea Tabora, Director, El Carmen, visit 12t July 2004, and Jorge Diaz, Director Jalteva,
visit 22" July 2004.

259 Article 5(6) Law of the Honduran Institute of Childhood and the Family.

260 The law and practice relating to children at social risk is discussed in detail in Chapter 4.

261 Renaciendo is considered to have the strictest regime of the four centres.

262 Rule 30 JDLs.

263 Rule 19, Commentary, Beijing Rules.

264 Rule 30 JDLs.

265 Rule 30 JDLs recommends the establishment of small scale detention facilities that are
“integrated into the social, economic and cultural environment of the community”.
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INSTITUTION NON GANG GANG CHILDREN ToTAL

MEMBERS MEMBERS AT SOCIAL
RISK

0
Er CARMEN X 20 0 81
Jarteva?®? [ENE IR 0 40 approx 66
SAGRADA 25 0
CORAZON DE
MARIA

TOTAL 316 approx 40 approx 399
approx

According to international standards the essential aim of depriving someone
of their liberty is to reform their behaviour®®® rather than to punish them. To
enable individualized treatment to be provided, in order to achieve this aim,
detention centres should only hold small numbers of children.?®® Clearly the
two closed facilities for boys hold too many children to enable individual work

to be undertaken, especially considering the low staff-child ratio®”°.

Treatment and Conditions in the Detention Centres

The international framework on juvenile justice provides a very detailed set
of standards, which are applicable to children who are deprived of their
liberty. Article 37(c) of the Convention on the Rights of the Child states
“[e]very child deprived of liberty shall be treated with humanity and respect
for inherent dignity of the human person, and in a manner which takes into
account the needs of persons of his or her age.”’* The UN Rules for the
Protection o Juveniles Deprived of their Liberty (JDLs), which apply to all
children in a “public or private custodial setting, from which a person is not
permitted to leave at will, by order of any judicial, administrative or other
public authority””?, detail the treatment that juveniles should enjoy and the

266 13 Mara Salvatrucha members and seven 18 gang members

267 Although the Director of Jalteva was able to give the total number of children at the centre,
he was unable to provide exact figures of the number of children referred for reasons of social
risk and those that had been convicted of committing a crime.

268 o g. Article 5(6) American Convention on Human Rights.

269 Rule 30 JDLs.

270 staffing levels at the institutions are discussed below.

271 “All persons deprived of their liberty shall be treated with respect for the inherent dignity of
the human person” (Article 5(2) ACHR). Rule 28 of the JDLs states "“[t]he detention of
juveniles should only take place under conditions that take full account of their particular
needs, status and special requirements according to age, personality, sex and type of offence,
as well as mental and physical health, and which ensure their protection from harmful
influences and risk situations”.

272 Rule 11(b) JDLs.
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conditions of their detention. These standards are backed up?”® by the
Standard Minimum Rules for the Treatment of Prisoners.?’*

Reflecting a number of these international standards, the Children’s Code
sets out the rights of children when they are detained. Under Article 199
children have the right to:

a) fulfil the measure that has been imposed in special centres and never
be placed in prisons;

b) be kept informed about the regime to which they will be subjected and
the disciplinary measures that shall be applicable to them;

c) effective, regular and private legal advice

d) continue to receive their educative development or professional
training. The corresponding certificates shall not make reference to the
child’s detention or the centre;

e) carry out recreational and fun activities;

f) receive appropriate information about their rights and about the
complaints procedures;

g) be object of legal transfers;

h) be separated from other children who could have a bad influence on

their conduct and over 18-year-olds;

i) live in appropriate conditions of hygiene in an appropriate physical
environment;

j) wear normal clothes of a good condition that are not distinctive in their
condition, by the fact they are a uniform or because of emblems,
monograms or other distinguishing characteristics;

k) to manifest their religion that they freely chose;

) receive medical attention and the specialized treatment that they
require;

m) receive visits from the family and communicate with them in a regular
way;

n) maintain contact with the community in order to socially reintegrate;

0) receive appropriate treatment from the authorities responsible for their
custody, to endeavour to avoid the use of force or the employment in
whatever class of arms in fulfilment of their tasks. Collective sanctions
shall not be applied nor demands for them to act as agents to maintain
order or discipline;

p) reintegrate gradually and progressively to social normality and be
informed about the steps foreseen for this reintegration;

q) be able to rely on appeals that guarantee these rights.

In order to protect children while they are detained, the CRC demands that
institutions accommodating children shall be governed by national standards,
which address staffing, health and safety.?”® The absence of such written

273 “Efforts shall be made to implement the relevant principles laid down in the Standards
Minimum Rules for the Treatment of Prisoners to the largest possible extent so as to meet the
varying needs of juveniles specific to their age, sex and personality” (Rule 27.2, Beijing
Rules).

274 Adopted by the First United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, held at Geneva in 1955, and approved by United Nations Economic
and Social Council resolution 663 C (XXIV) of 31 July 1957; and amended - new rule 95
added - by Economic and Social Council resolution 2076 (LXII) of 13 May 1977.

275 Article 3(3), CRC.
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standards would be a violation of the Convention. Directors and staff gave
differing accounts of the existence of standards. It seems that standards do
indeed exist and have existed since the time of the Junta Nacional de
Bienestar but are implemented and disseminated to staff to varying degrees
in the different institutions.

Despite these written standards, the Prosecutor for Children, the Public
Defenders®’® and NGOs expressed their continuing dissatisfaction with the
conditions in the centres, the lack of resources and the absence of adequate
rehabilitation and reintegration programmes.

MIXING CONVICTED AND UNCONVICTED JUVENILES
There are no separate institutions for children who under investigation or
awaiting trial in Honduras. Unconvicted juveniles must therefore be held with
other juveniles in one of the four detention centres.

Due to the over use of deprivation of liberty as a precautionary measure, the
majority of children in the closed detention centres have not been sentenced.
In July 2004, 110 out of the 200 non-gang members accommodated in
Renaciendo, 70 out of the 81 detainees in El Carmen, and 11 out of 30 girls
at Sagrada Corazon de Maria, were there under precautionary measures.
Jalteva very rarely holds children during investigation - they have only had
two such cases in the last two years.

Renaciendo: Since September 2003%”7, convicted and non-convicted non-
gang members have been accommodated in two separate buildings on the
site in Renaciendo. However, apart from this separation at night, there is no
discernable difference in their treatment and the two groups mix together
during the day. The members of Mara Salavatrucha and 18 are held
separately from the rest of the detainees and from each other in two
different buildings, slightly away from the other buildings, but there is no
segregation of convicted and non-convicted gang members. The gangs use
the facilities at the Centre at different times from the rest of the detainees
and at different times from each other.

El Carmen: There is no separation of convicted and non-convicted detainees
as the institution does not have adequate inhabitable buildings to enable
segregation. The main concern of the administration is to keep the two gangs
separated from each other, as well as from the other children. Detainees are
therefore held in separate buildings on the site and each group uses the
facilities in the centre at different times. This leads to children being locked in
their cells for long periods of the day waiting for their turn to use either the
sports facilities or the washing facilities.

Sagrada Corazon de Maria: Convicted and non-convicted girls sleep in
separate rooms but during the day they all mix together and are subject to
the same regime. Gang members also mix with non-gang members.

276 Nora Urbina, Children’s Prosecutor, meeting 28" June 2004, and Paulina Perez de Licona,
Director of Public Defence, meeting 1% July 2004.
277 julio Sanchez, Social Counsellor at Renaciendo, IHNFA, meeting 8" July 2004.
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Jalteva: Although boys who are there for social risk reasons and those who
are there because they have committed a crime are housed separately on
the site, the two groups mix during the day for recreation, vocational
activities and at meal times. However, the centre runs two separate
rehabilitation programmes. The Director stated that the children have to be
mixed because there are not enough personnel to enable two completely
separate programmes to be run. Although convicted children are placed in
Jalteva because they have been deemed suitable for rehabilitation and a less
strict regime, and are therefore less likely to have a negative influence on
other children, children who have been convicted of serious offences
(including murder) have been referred from Renaciendo for good behaviour.

Such mixing has arisen, in part, from the priority given by the
administrations to the separation of gang members from the rest of the
inmate population for reasons of safety over the separation of convicted and
unconvicted juveniles. However, non-separation is also due to a lack of
facilities (including habitable buildings on the sites), resources and staff.

The practice of holding convicted and non convicted children together in
these ways not only contravenes the Constitution and the Children and
Adolescents’ Code?*’® but also violates fundamental international standards,
which provide that “accused persons shall, save in exceptional
circumstances, be segregated from convicted persons and shall be subject to
separate treatment appropriate to their status as unconvicted persons”’®.
Untried juveniles do not benefit from different treatment from convicted
juveniles in these institutions (for example they are restricted in how often
they see their families), which also offends against their rights to be
presumed innocent and treated as such?®’. The principle of being innocent
until proven guilty is also enshrined in Article 89 of the Constitution.

The continued mixing of untried and convicted juveniles, a practice which the
Committee on the Rights of the Child has stated it deplores®®!, must be
addressed as a matter of urgency especially considering that the population
of these centres will continue to rise as a consequence of the State’s current
crackdown on juvenile crime.

DETAINING CHILDREN WITH ADULTS

International standards are clear that children must be separated from adults

when deprived of their liberty?%2,

278 Article 84 and Article 199(g) respectively. The Children and Adolescents’ Code provides
that children shall be separated from other children that could negatively influence their
conduct.

279 Article 10(2)(a) ICCPR. This practice also violates the Standard Minimum Rules for
Prisoners which provide “Untried prisoners shall be kept separate from convicted prisoners”
(Rule 8(b)) and the ACHR which states "“Accused persons shall, save in exceptional
circumstances, be segregated from convicted persons, and shall be subject to separate
treatment appropriate to their status as unconvicted persons” (Article 5(4)).

280 Rule 17 JDLs.

281 CRC/C/15/Add.21, Jordan, Concluding Observations, 25/04/94, Para 16.

282 Article 37(c) CRC, Rule 13.4 Beijing Rules, Article 10(2)(b) ICCPR, Rule 8(d) Standard
Minimum Rules on the Treatment of Prisoners, Article 5(5) ACHR.

51



Despite domestic laws reflecting these standards®®?, up until the late 90s and

early 2000s children were regularly detained in adult prisons following an
administrative policy pursuant to a ruling of the Supreme Court in 19952%4, In
1999, Human Rights Watch listed Honduras among those countries where
children were being detained with adults in abusive conditions,?®® in which
children were often subjected to physical and sexual abuse by other
prisoners, torture and even death.?%®

This practice was challenged before the Inter-American Commission on
Human Rights by the Centre for Justice and International Law (CEJIL) and
Casa Alianza.?®” The petitioners alleged that street children were being
incarcerated alongside adult prisoners in the prison just outside Tegucigalpa,
and abused by those adult prisoners both physically and sexually. The Inter-
American Commission condemned this practice not only for incarcerating
children with adults but also for incarcerating children for living or working on
the street rather than for having committed any crime. The Commission
recommended the immediate transfer of the children to detention centres
appropriate to their status as a minor.

Since this ruling, there has been a concerted effort by the State to ensure
that children are not detained with adults in detention centres and while held
at police stations. However, anecdotal evidence suggests that this separation
is not always observed, especially in police stations outside the main cities,
which have not been provided with sufficient resources to be able to
implement this segregation.?s®

PHYSICAL CONDITIONS AND SANITATION

All the Directors complained about the physical conditions of their buildings
and a lack of resources to improve them. El Carmen and Renaciendo are in
particularly bad condition. They both suffer from sewage leaks, with one of
the accommodation units in EI Carmen suffering from water permanently on
the floor. Many of the buildings do not give adequate protection against the
elements and nearly all of the buildings where the children sleep in all the
centres lack mosquito nets.

283 The Constitution prohibits the placement of a person under the age of 18 years in a jail
(Article 122). Article 199(g) of the Children and Adolescents’ Code also demands the
separation of under-18s from over 18s.

284 Banc 16 January 1995. The practice continued even though the Supreme Court revoked
the decision in 1% January 1996.

285 Human Rights Watch, HRW World Report 1999: Children’s Rights-Juvenile Justice
<www.hrw.org/worldreport1999/children/child3.htmi>, p. 4.

286 Tnformation taken at Gutman, W. E., Juvenile Justice in Honduras: Chaos, corruption and
impunity (1997).<www.oneworld.org/news/reports/jun97 gutman.html>.

287 Minors in Detention v. Honduras, Case 11.491, Report N° 41/99, Inter-Am. C.H.R.,
OEA/Ser.L/V/11.95 Doc. 7 rev. at 573 (1998).

288 For example, during visits of representatives of the National Commission for Human Rights
to the main police station in Roatan (Bay Islands), it was found that children were being
detained with adults. When they are separated from the men they are placed with the women
in an even smaller cell. The police themselves have made a complaint to the central
authorities that the limited facilities do not allow them to separate children from adults. (Maria
del Carmen Garcia, National Commission for Human Rights, Regional Office, La Ceiba, meeting
13™ July 2004).
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The Director of EI Carmen said they were in need the most basic equipment.
He stated that the centre used to be a good quality institution but, due to a
lack of investment, the buildings and facilities have deteriorated to the dire
state they are now in.

Sanitation at the two closed detention centres for boys is especially poor and
requires urgent attention. Although, the sanitation has improved recently at
El Carmen - the boys used to have to go to the toilet in bags because there
were no toilets in the accommodation blocks - the toilets that have been
installed have no doors and are not maintained properly leading to
unsanitary conditions. The boys at Renaciendo complained that although they
are told to clean their dormitories and bathrooms, they are not provided with
any cleaning products unless they pay for them out of their own pocket. The
toilet facilities in general are unsanitary and offer no privacy. In one of the
accommodation blocks a toilet that had been ripped had not been replaced.

Unfortunately, due to a lack of resources, unless the detainees provide it
themselves, the inmates are rarely given toilet paper, soap, detergent,
toothpaste and toothbrushes - the things needed to maintain a decent level
of hygiene. This lack of materials is particularly concerning bearing in mind
that three of the girls detained in Sagrada Corazon de Maria have their
babies with them.

The failure to meet the most basic standards for institutional care violates
international rules. According to the guidelines for physical environment and
accommodation for juvenile facilities outlined in Rule 31 of the JDLs,
"juveniles deprived of their liberty have the right to facilities and services
that meet all the requirements of health and human dignity". In particular,
Rule 34 of the JDLs states, "sanitary installations should be so located and of
a sufficient standard to enable every juvenile to comply, as required, with

their physical needs in privacy and in a clean and decent manner”. *%°

The increasing number of children being placed in detention and the
consequent overcrowding are exacerbating the already poor conditions. The
conditions will continue to deteriorate unless the State commits adequate
resources to address the decaying infrastructures of these institutions and
meet their growing needs.

FOOD AND NUTRITION

The management of funds for feeding the children varies between
institutions. At EI Carmen the food is purchased and delivered via IHNFA, but
in Renaciendo the administration is in charge of its own budget for food.

The Director of EIl Carmen complained about a lack of food (there is a budget
of 7000 lempira per week for 81 children, which works out at 12.35 lempira
per child per day - approximately GBP£0.41p and US$0.69) and showed the
food stocks in the kitchens which, considering the need to feed 81 children,
were very low. However, the Director of Renaciendo maintained that the food

28 principle 15 Standard Minimum Rules for the Treatment of Prisoners provides that prisoners
shall be provided with water and with such toilet articles as are necessary for health and
cleanliness.
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his institution provided was sufficient, even though he has less lempira per
head per day to spend (35,000-40,000 lempira per 15 days - approximately
12 lempira per child day). The boys disagreed, complaining about a lack of
food, a situation verified by one of the members of staff.?°

Jalteva does not suffer from the same shortages, as the children benefit from
the products that are grown on the site, which supplements the food
provided through its budget.

Limited provisions of food are in violation of Rule 37 JDLs, which states
“"Every detention facility shall ensure that every juvenile receives food that is
suitably prepared and presented at normal meal times and of a quality and
qguantity to satisfy the standards of dietetics, hygiene and health... Clean
drinking water should be available to every juvenile at any time”. While
malnutrition exists in Honduras and access to sufficient nutrition is limited for
a large percentage of the population, where the State takes responsibility for
the care of children, they are under a duty to provide sufficient nutrition to
maintain the health of those children. Claiming that the children are no worse
off than much of the population is not a justification for failure to provide
sufficient food.

SLEEPING ARRANGEMENTS

Rule 33 JDLs states: "Sleeping accommodation should normally consist of
small group dormitories or individual bedrooms, while bearing in mind local
standards. During sleeping hours there should be regular, unobtrusive
supervision of all sleeping areas, including individual rooms and group
dormitories, in order to ensure the protection of each juvenile. Every juvenile
should, in accordance with local or national standards, be provided with
separate and sufficient bedding, which should be cleaned when issued, kept

in good order and changed often enough to ensure cleanliness”.??

290 julio Sanchez, Social Counsellor at Renaciendo, IHNFA, meeting 8™ July 2004. However, it
must be acknowledged that during the visit the lunch served to the children was balanced and
seemed adequate.

291 Also see Principle 19 Standard Minimum Rules for the Treatment of Prisoners “Every
prisoner shall, in accordance with local or national standards, be provided with a separate bed,
and with separate and sufficient bedding which shall be clean when issued, kept in good order
and changed often enough to ensure cleanliness”.
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Standards vary in the four institutions. In Jalteva the children sleep on their
own beds in spacious dormitories, and in the girls detention centre, there are
single or shared rooms with sufficient beds. However, in Renaciendo, the
young people are packed together in overcrowded rooms in triple ‘bunk beds’

or sleep on mattresses on the floor**2,

El Carmen does not have enough mattresses for all the detainees and the
Director complained about a lack of bedding. The Director of Sagrada
Corazon de Maria also complained of a lack of bedding especially with
regards the babies that are there with their mothers.

KEEPING OF PERSONAL POSSESSIONS

In all the detention facilities the detainees are able to keep personal
possessions. In Jalteva they make lockers in the carpentry class, which are
used by the detainees. This is in conformity with Rule 35 JDLs, which states
"the possession of personal effects is a basic element of the right to privacy
and essential to the psychological well-being of the juvenile”.

CLOTHING

The JDLs provide that "[t]Jo the extent possible juveniles should have the
right to use their own clothing. Detention facilities should ensure that each
juvenile has personal clothing suitable for the climate and adequate to
ensure good health, and which should in no manner be degrading or
humiliating %>,

Children do not wear uniforms at the detention centres. While many of the
children have adequate clothing, other children, especially those placed for
reasons of social risk at Jalteva and those children who do not have families
or whose families live far away, often only have the clothes they arrive in.
Many of the children do not have shoes or are unable to replace their shoes
when they outgrow them. Unfortunately, the budgets of the centres do not
cover the purchase of clothes and so the centres must rely on outside
donations directly made to the Centre or through IHNFA and the generosity
of staff.

DISCIPLINE

The Directors of the centres stated that there are standards that govern
imposition of disciplinary measures. The existence of such written standards
is in accordance with Rule 68 of the JDLs. Disciplinary sanctions that can be
imposed include making the children clean the bathrooms, making them run
around the fields and preventing them from participating in sporting
activities.

Corporal punishment
The Committee on the Rights of the Child has consistently said that use of
corporal punishment in institutions is incompatible with Article 19%°* and

292 1n 2004, GOAL made a donation of mattresses to Renaciendo in 2004 to try to address the
problem of children sleeping on the floor.

293 Rule 36.

294 states have a duty to protect children from all forms of physical violence.
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Article 37(a)CRC.?*> All of the UN minimum standards and norms prohibit
corporal punishment.?®® The Committee has said that such disciplinary
sanctions should be prohibited in legislation and supported by the possibility
of punishment for offenders.?®’

According to the Directors of the institutions, corporal punishment is not
used. Further, there were no reports or complaints of systemmatic corporal
punishment being used in the centres from NGOs or the children in the
institutions.

Solitary confinement

Although not viewed as solitary confinement by the Directors, this measure is
used as a means of discipline by the staff at Jalteva and Sagrada Corazan de
Maria®?®. The Directors reported locking children in rooms away from the
other detainees as means of calming the child down. In Jalteva the children
can be placed in a storeroom in each of the accommodation blocks. It has
light and windows but is dirty and not an appropriate environment in which
to place a child.

This practice violates rule 67 JDLs - “All disciplinary measures constituting
cruel, inhuman or degrading treatment shall be strictly prohibited, including
... placement in a dark cell, closed or solitary confinement or any other
punishment that may compromise the physical or mental health of the
juvenile concerned”.

Denial of contact

El Carmen and Jalteva®®® both deny children contact with their families as a
disciplinary measure. Such a measure is in clear violation of Rule 67 JDLs
which states that "“denial of contact with family members should be
prohibited for any person” and the imposition of this measure as a
punishment should be ended immediately.

MENTAL AND PHYSICAL HEALTH
Medical facilities

295 “No child shall be subject to torture or other cruel, inhuman or degrading treatment or
punishment.” As well as violating the CRC, in its General Comment on Article 7 of the ICCPR,
the Human Rights Committee (the instrument’s monitoring body) stated that corporal
punishment, including its use for educative or disciplinary measures, violates Article 7, which
prohibits cruel and inhuman or degrading treatment or punishment (General Comment No.7:
Torture or cruel , inhuman or degrading treatment or punishment (Article 7), 30™ May 2005).
Further, the Human Rights Commission in its 2001 resolution on torture and other cruel,
inhuman or degrading treatment or punishment reminded Governments that, as well as being
inhuman and degrading, the corporal punishment of children could amount to torture
(ECN.4/RES/2001/62, para 5).

29 Rule 17.3 Beijing Rules, Rule 67 JDLs, para 21(h) & 54 Riyadh Guidelines.

297 Report on the twenty-fifth session, September/October 2000, CRC/C/100, State Violence
Against Children (September 2000), para. 688.8.

298 gagrada Corazon de Maria has a ‘manual’ on discipline. When the girls first arrive they are
told of the disciplinary structure.

299 1t is unclear whether this measure is used in Renaciendo. Although the Director said that is
not imposed, one of his social guidance counsellors stated the contrary was true (Julio
Sanchez, Social Counsellor at Renaciendo, IHNFA, meeting 8™ July 2004).
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Both the Standard Minimum Rules on the Treatment of Prisoners®®® and the
JDLs*®* lay down detailed standards for access to medical facilities for
detention centres. Juveniles have the right to access medical treatment,
psychiatric services and dental treatment and preferably to receive these
services in the community in which the detention centre is located in order to
encourage reintegration. However, every institution should be able to provide
immediate access to medical facilities and equipment in emergencies and
have staff who are trained to deal with medical emergencies.??

The provision of medical treatment in the centres varies hugely from
institution to institution. For example, while Renaciendo has a medical
centre, a doctor, a nurse and a visiting dentist, EIl Carmen has no medical
staff at all. To compound this situation, centres often lack any transportation
to take children to receive treatment®®. This is of particular concern as many
of the children who arrive at the centres have medical and psychiatric
problems. Many are malnourished from living on the streets, are suffering
from skin diseases and STDs and are addicted to drugs. The institutions
reported that cases of HIV/AIDS are rare. However, the institutions do not
have facilities to test or treat infected children.

In all the detention centres, staff tend to check the children for signs of
abuse when they arrive to ensure that they have not suffered any
maltreatment at the hands of the police®®. Although there has been a
reported drop of such cases, staff at EIl Carmen, in particular, reported that
they were still seeing cases of children who had injuries that they attributed
to the police.

While carrying out a medical examination of the child when they arrive is in
accordance with the JDLs, a physician should carry the examination out
rather than just a member of staff.>%

Drug addiction

The JDLs provide that “[t]he medical services provided to juveniles should
seek to detect and should treat any... substance abuse... that may hinder the
integration of the juvenile into society”®. Specifically, “[jJuvenile detention
facilities should adopt specialized drug abuse prevention and rehabilitation
programmes administered by qualified personnel. These programmes should
be adapted to the age, sex and other requirements of the juveniles
concerned, and detoxification facilities and services staffed by trained
personnel should be available to drug- or alcohol-dependent juveniles” 37,

300 Rules 22-26.

301 Rule 49-55 JDLs.

302 Rule 51 JDLs.

303 The Director of El Carmen recalled having to walk one child, who had TB, to a local hospital
to receive treatment. Jalteva is assisted by Medicines Sans Frontiers in taking groups of the
children to the capital for dental treatment once a week.

304 Article 263 Children and Adolescents’ Code states that children shall be examined
immediately on their arrival to the centres by a doctor to check their mental and physical
conditions and to determine whether they have been subjected to maltreatment.

305 Rule 50 JDLs.

306 Rule 51 JDLs.

307 Rule 54 JDLs.
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None of the centres have adequate services to deal with drug addiction -
detoxication facilities, special programmes or counselling - although many of
the children coming into the centres are addicted to drugs, mainly cocaine
and resistol (glue). A lot of the children referred to Jalteva for being at social
risk are detained for taking drugs. In Renaciendo, the guidance counsellors
do try to address drug addiction on an ad hoc basis, but this is not a
substitute for a developed programme of drug rehabilitation run by qualified
personnel.

Mental health, self harm and suicide

The JDLs recognise that juveniles may be suffering from mental health issues
which may be exacerbated by being deprived of their liberty. Rule 52
therefore provides that any concerns about the mental health of the child or
concerns that continued detention has or will injuriously affect the physical or
mental health of the child, should be reported immediately to the director.

Again there were varying accounts of the extent of the problem of self-harm
and suicide. The institutions reported that such cases were rare. However,
staff at Renaciendo reported that all sharp implements including metal knives
and forks had been removed not only to prevent violence, but also to prevent
self-harming and suicide. They had also removed shaving equipment (razors)
and objects made of glass.

However, apart from in Sagrada Corazon de Maria, which provides a
psychologist who runs group therapy and works with the families of the
detainees®®, the institutions do not provide any mental health services. It is
therefore likely that many cases of mental health issues requiring treatment
are therefore overlooked by staff at the other institutions and left untreated.

The lack of medical and psychological assistance in these institutions, which
often accommodate drug addicts and violent young offenders, is a very
serious gap in the care and rehabilitation that is offered to young people.3

CONTACT WITH FAMILY

Parents, legal guardians or relatives should be informed of the admission,
transfer and release of the child without delay.?'® However, parents are not
always informed of the fact that their child has been arrested or has been
placed in one of the institutions. According to GOAL?!!, during their visit to
Renaciendo, they met one detainee whose parents had not been informed
that he was there, prompting the NGO representative to phone the child’s
parents on his mobile phone. This is not unusual. Sometimes parents turn
up at Renaciendo with a photo of a child that they may not have seen for six
months to find out if they have ended up there.?'?

308 Renaciendo have not yet replaced the psychiatrist that was murdered last year.
309 Rule 26 Beijing Rules, Commentary.

310 Rule 22 JDLs.

311 Jorge Valladeres, Programme Manager, GOAL, meeting 18™ June 2004.

312 julio Sanchez, Guidance Counsellor at Renaciendo, IHNFA, meeting 8" July 2004,
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Children have the right to receive visits from their families and communicate
with them regularly®'3. This is in conformity with Article 37(c) CRC which
provides that "“... every child deprived of liberty... shall have the right to
maintain contact with his or her family through correspondence and visits,
save in exceptional circumstances”. The JDLs specify that children should
receive regular visits, once a week, and not less than once a month.>**

Although family members are permitted to visit the children once a week, it
is acknowledged that, as many of the children’s parents and families live far
away from the centres due to their centralization®!®, visiting is difficult
because of distance and cost.

The strict rota of visiting hours in the two closed boys detention centre®'®,
compounds this situation. This visiting system is implemented to make life
easier for those running the centre rather than having in mind the best
interests of the child or placing weight on the fact that families have to work
and/or travel long distances and may not be able to visit on the days
specified.

Recognising the negative effect that a lack of contact with their families has
on children, the Director of Jalteva encourages families to visit whenever
they can and provides accommodation next to the Centre so that families can
stay for a number of days.

Apart from Jalteva, the institutions rarely allow the child to visit their homes
and families outside the institutions, even when their sentence is coming to
an end, contrary to Rule 59 JDLs.

Under the JDLs* juveniles have the right to communicate by telephone at
least twice a week with whoever they chose. However, the lack of facilities
prevents children exercising their right. EI Carmen does not even have a
phone on the premises.

The exceptional circumstances referred to Article 37(c) CRC, which would
justify children not being allowed to maintain contact with their families, do
not include the State’s failure to ensure that children have access to means
of communication and are close enough to their parents that they can
reasonably be expected to visit. Instead they refer to situations where
preventing contact is in the child’s best interests.?'®

313 Article 199(m) Children and Adolescents’ Code.

314 Rule 60.

315 Centralization of institutions violates Rule 30 JDLs.

316 1n order to keep families of the different gangs apart, relatives of the two gangs and non
gang members have only one specified day a week that they can visit.

317 Rule 61.

318 Hodgkin R., and Newell, P., Implementation Handbook for the Convention on the Rights of
the Child (UNICEF, 2002, 2. ed.), p. 554.



CONTACT WITH THE COMMUNITY

The detention centres are closed and the juveniles have very limited
contact with the outside world®!® contrary to Article 199(n) of the
Children’s Code, and international standards which recognise that such
contact is very important for the reintegration of children into society.3?°

Specifically, Rule 59 of the JDLs states that "Every means should be provided
to ensure that juveniles have adequate communication with the outside
world, which is an integral part of the right to fair and human treatment ...
and to receive special permission to leave the detention facility for
educational, vocational or other important reasons...”.

Active steps should be taken to foster open contacts between the juveniles
and the local community®?*. In particular, education should take place in the
local schools wherever possible®*? and “juveniles should be provided with the
opportunity to perform remunerated labour, if possible within the local
community, as a complement to the vocational training provided in order to
enhance the possibility of finding suitable employment when they return to
their communities %3,

EDUCATION

The quality of education varies in the different institutions but is of a
generally poor standard, understaffed and under resourced. Jalteva has the
most developed education programme and has a very well stocked library
due to the generosity of a previous Director of the centre and donations of

national and international organisations®**.

The right to education enshrined in Article 28 CRC continues to apply to
children when they are deprived of their liberty. Specifically, “[e]very juvenile
of compulsory school age has the right to education suited to his or her
needs and abilities and designed to prepare him or her for return to society.
Such education should be provided outside the detention facility in
community schools wherever possible®®® and, in any case, by qualified
teachers through programmes integrated with the education system of the

319 Apart from in Jalteva, where children occasionally to carry out work in the community (e.g.
children at Jalteva have been paid to make bricks and to construct a wall for a local school),
children accommodated in the other institutions do not appear to have the opportunity to
interact with the local community.

320 Rule 8 of the JDLs states, "The competent authorities should constantly seek to increase
the awareness of the public that the care of detained juveniles and preparation for their return
to society is a social service of great importance, and to this end active steps should be taken
to foster open contacts between the juvenile and the local community”.

321 Rule 8 JDLs.

322 Rule 38 JDLs.

323 Rule 45 JDLs.

324 Jalteva is the only institution to comply with Rule 41 JDLs to provide access to a library.

325 The Director of EI Carmen complained that it is difficult to fulfil the sentences of the Judges,
especially in terms of semi liberty where the children are supposed to attend education outside
the school, because there is no transport. In addition, the guidance counsellors do not feel
safe enough to accompany the children outside of the detention centre, as in the past staff
have been attacked by the children.
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country so that, after release, juveniles may continue their education without
difficulty” 3°.

The lack of equipment in the detention centres has to be viewed in the
context of the facilities for education available in the country as a whole.
Although the educational facilities are poor, it has to be remembered that the
education system as a whole, especially in the rural areas, suffers from a
shortage of teachers and a lack of equipment and resources.

VOCATIONAL TRAINING
Rule 42JDLs provides that[e]very juvenile should have the right to receivecational training
in occupations likely to prepare him or her fordtg employment”.

The institutions provide some access to vocatitnaating. Jalteva has the best opportunities for
training offering carpentry, metal work, and briokaking, as well as agricultural training.
Rencaciendo runs workshops for hammock making, ibeafts, sewing, computers, and a
barbers shop, while Sagrada Corazon de Maria hasead in computing, beauty, sewing, cooking
and handicrafts. However the equipment is limitedll the institutions and the gang members in
Renaciendo are not permitted to take part in antheftraining that uses equipment considered
potentially dangerous in the wrong hands. El Carpféars no vocational training at all.

RECREATION

Although each institution has physical recreation timetabled into each day’s
activities, in the two closed detention centres for boys, children are
prevented from engaging in as much exercise in the open air as the JDLs*%’
and the Standard Minimum Rules for Prisoners®*® demand®?°. In Renaciendo
there is a two-hour slot for recreation each day but due to the need to keep
gang members separated from each other and the rest of the detainees, they
have to be let out in turn in their groups. Therefore, the children have less
than one hour of outside activity each day. El Carmen has the same policy
but, in addition, on visiting days children are not let out at all to prevent
contact between gang members and the families of other gang members.
Consequently, children are not let out for exercise two days a week.

If the weather is bad, then children can be kegitdd up all day in EI Carmen. Not only does El
Carmen lack sufficient outdoor space but also tlaeeeno indoor activities to keep the children
occupied. Consequently, boredom is a huge probléhe boys in both ElI Carmen and
Renaciendo complained that they had nothing tolldtag. Such conditions are not conducive to
rehabilitation.

326 Rule 38 JDLs.

327 Rule 47.

328 The Standard Minimum Rules for the Treatment of Prisoners specifies that every prisoner
shall have at least one hour of suitable exercise in the open air daily if the weather permits
(Rule 21(1)). Further “[yJoung prisoners... shall receive physical and recreational training
during the period of exercise. To this end space, installations and equipment should be
provided” (Rule 21(2)).

329 1n Jalteva, however, there is the space and time to engage in volleyball, football and
basketball and there is also a music room.
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STAFFING OF THE INSTITUTIONS

Research has shown that the presence of female staff provides a level of
protection for the children from physical violence and paedophile activity in
residential institutions. Therefore, it is positive that the institutions employ
men and women to work with children®*°®. The majority of the staff at
Sagrada Corazon de Maria are female in keeping with the Beijing Rules 26.4
and 22.2, which state that "young female offenders placed in an institution
deserve special attention as to their personal needs and problems...”
therefore, “juvenile justice personnel shall reflect... [a] fair representation of
women and minorities in juvenile justice agencies”.

However, there is a shortage of staff (psychiatrists, psychologists, doctors,
nurses, social workers and teachers) at the institutions. This shortage is
particularly serious at ElI Carmen. There are only two or three guidance
counsellors on duty during each shift to deal with 81 children. Without
sufficient staffing, the role of workers is limited to controlling the children
rather than carrying out any effective rehabilitation work with them.

The lack of staff is compounded by an absence of specialist training on
working with children who have committed crimes and those who are gang
members. The JDLs recognise that there is a need for qualified and specialist
staff, but that the authorities should also offer in-service training to improve
the knowledge of their staff. Rule 85 specifically recommends that personnel
receive training on child psychology, child welfare and international
standards and norms of human rights and the rights of the child. Although
Article 265 Children and Adolescents’ Code states that staff at the centres
shall be made aware of the CRC, no such training takes place in practice.

330 Tt must be noted that all the guards are male.
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Guards

Although the staff at the Centres do not wear uniform, armed uniformed
guards from the Social Preventive Services Police are on duty in the two
closed centres for boys. However, these guards remain outside the dormitory
areas at night.

Assigning armed personnel to the centres is contrary to Rule 65 of the JDLs
which provides that “the carrying and use of weapons by personnel should be
prohibited in any facility where juveniles are detained”. However, the
Directors emphasised that the presence of guards, who are sometimes called
upon to intervene in violent outbursts, is necessary to control the centre
populations31332,

Despite the presence of armed guards, childreruémity escape from the centres, especially
from El Carmen. In one recent break out from Eln@am, four young people managed to obtain a
saw and escape during the night.

MECHANISMS FOR MONITORING, COMPLAINTS AND REVIEW OF PLACEMENT
Review of the sentence imposed on the child

According to Article 25 of the Convention on the Rights of the Child, "State
Parties recognize the right of a child who has been placed by the competent
authorities for the purposes of care, protection or treatment of his or her
physical or mental health to a periodic review of the treatment provided to
the child and all other circumstances relevant to his or her placement.”

The Children and Adolescents’ Code states that placements of juveniles in
these detention centres must be reviewed by the Judge who imposed the
sentence every six months, at which time the Judge can vary the order®>. In
practice, periodic reviews are carried out.

For these periodic reviews, the social workers and guidance counsellors at
the centres produce reports on the child’s progress and behaviour and can
include recommendations for the Judge. However, the IHNFA staff in San
Pedro Sula complained that the Judges do not adequately take their opinions
into account.>3*

Monitoring and complaints mechanisms

The JDLs recognise that institutions should be independently monitored.
"Qualified inspectors or an equivalent duly constituted authority not
belonging to the administration of the facility should be empowered to

331 For example, at Renaciendo in September 2004 during family visiting hours a gang
member threw a homemade grenade at the other gang members’ building. In a subsequent
search a handgun was discovered in one of the dormitories. The lax security, which enabled
this attack to take place, violates the State’s duty to protect children from all forms of physical
violence (Article 19 CRC).

332 jalteva uses armed watchmen but the Director stated that the role of the guards is to
protect the farmland rather than to control the boys.

333 Article 198.

334 1In fact, only the Children’s Judge in Tela was praised for consulting IHNFA staff in San
Pedro Sula before handing down a sentence (Lydia Dolmor, Chief of Reeducation IHNFA, San
Pedro Sula, meeting 12" July 2004).
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conduct inspections on a regular basis and to undertake unannounced
inspections on their own initiative, and should enjoy full guarantees of
independence in the exercise of this function.”>> Monitoring serves to protect
the rights of children in the institutions and ensure that standards are being
met. However, in practice there is no systematic monitoring of the conditions
of the institutions and the treatment the children are receiving.

According to international standards, children should have the right to
complain to the Director of the detention facility®>*®, and have an unfettered
right to make a complaint to a central authority, judicial authority or other
appropriate authorities about the conditions in the centre or his/her
treatment®*’ The JDLs also encourage the establishment of an independent
office, such as an ombudsman, to receive and investigate complaints from
children deprived of their liberty.?*8

There seems to be internal mechanisms of complaints in all the centres. The
children can complain at first instance to the guidance counsellor, and then
to the Director if the issue remains unresolved.

A lawyer (from IHNFA), who can deal with complaints of the children, visits
Renaciendo and Jalteva twice a week. Jalteva has a directing council, which
can hear complaints against staff. Children can also make complaints to the
Public Defenders, Judges, the Prosecutor’'s Office and the National
Commission on Human Rights who visit the institutions with varying
frequency.

However, these mechanisms are not an adequate substitute for an
independent body that primarily looks after the interests of children, with
whom detainees can build up a relationship of trust. The continuing violation
of children’s rights in the Centres is testament to this. In addition to the
establishment of an ombudsman, regular visits by NGOs that are mandated
to record complaints and represent children’s interests would contribute to
raising standards and better protecting the rights children.

REHABILITATING YOUNG OFFENDERS

The primary purpose of deprivation of liberty must be the rehabilitation and
reintegration of the child®**® rather than punishment or the protection of
society. In order to achieve this aim "“[jJuveniles in institutions shall receive
care, protection and all necessary assistance-social, educational, vocational,
psychological, medical and physical-that they may require because of their
age, sex, and personality and in the interest of their wholesome
development™*,

335 Rule 72 JDLs.

336 Rule 75 JDLs.

337 Rule 76 JDLs.

338 Rule 77 JDLs.

339 “"The objective of training and treatment of juveniles placed in institutions is to provide
care, protection, education and vocational skills, with a view to assisting them to assume
socially constructive and productive roles in society” (Rule 26.1 Beijing Rules).

340 Rule 26.2 Beijing Rules.
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Staff at the centres reported varying degrees of effectiveness of their
rehabilitation programmes, but in general there seems to be a lack of
methodology applied to the rehabilitation of children and a lack of a holistic
approach to addressing their needs.?**! The Director of El Carmen lamented
his centre’s inability to effectively work with the children and said that while
he believed many of the boys could be ‘saved’, the conditions and lack of
resources made this an incredibly difficult task, especially considering that
serious offenders have to be kept with non serious offenders. However, the
Director of Renaciendo stated that he believes that his detention centre
provides effective rehabilitation for most of the children, although there are
some children that he believes cannot be rehabilitated.

It is difficult to measure the effectiveness of the institutions’ programmes as
there are no re-offending statistics. None of the NGOs that were consulted
believed that the two closed centres for boys carried out effective
rehabilitation work. This was backed up by staff who work at the
institutions.>*2

Working with gangs in the centres

The reform of Article 332 of the Criminal Code®* has led to an increase in the
number of gang members being held in the detention centres. This in turn
has caused increasing difficulties in maintaining security and order in the
institutions as staff have found gang members more difficult to control.

Due to problems and fears of violence among the gangs, between gang
members and non-gang members, and towards staff, the two main
institutions for boys separates the gangs from each other and from the rest
of the detainees®**. This separation does not completely eliminate the
violence, as the gang members sometimes fight between themselves for
leadership, but it has significantly reduced the level of violence.?*

However, violence against staff is a problem not only inside the centres, but
also outside. In recent years, three staff members who worked for
Renaciendo have been killed outside the facility including the psychiatrist,
who was murdered last year. It is suspected that the 18 gang was
responsible for his death.3*

These difficulties have posed a serious obstacle to rehabilitating the young
detainees. Staff are very reluctant to work with the gangs.?*” Personnel that
are assigned encounter problems in engaging with the gang members, who
do not readily accept outsiders. Newly assigned personnel sometimes put
themselves in danger or damage existing relationships between staff and

341 Fermine Lainez, Supervisor of Re-education IHNFA, San Pedro Sula, meeting 10™ July
2004.

342 julio Sanchez, Guidance Counsellor at Renaciendo, IHNFA, meeting 8" July 2004,

343 The impact of the reform of Article 332 Criminal Code is discussed in detail in Chapter 5.

344 Renaciendo made this separation two years ago following two separate killings between
gang members of 18 and Mara Salvatrucha (Julio Sanchez, Guidance Counsellor at
Renaciendo, IHNFA, meeting 8" July 2004).

345 Julio Sanchez, Guidance Counsellor at Renaciendo, IHNFA, meeting 8™ July 2004.

346 julio Sanchez, ibid.

347 Julio Sanchez, ibid.
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inmates because they approach the young men in a counterproductive
manner.>*®

Despite these acknowledged problems and lack of experience among staff,
standardised methods have not been developed for working with gangs and
there is limited specialist training.>*° Generally staff use a method of trial and
error which is clearly not the best way of working for either the staff or the
young people they are experimenting with. The fact that staff report that
gang members return time and again to the centres highlights the failure of
these institutions to work effectively with these children and assist them in
leaving the gangs. However, the fault lies more with the State than with the
institutions themselves. While the population of gang members has risen
since the reform of Article 332, there has been no corresponding increase in
resources (personnel or financial) provided to the centres to enhance their
programmes and the care that they offer.

The lack of facilities and treatment programmes is also a disincentive for the
children to leave the gangs®’. For example, none of the centres have been
provided with or provided access to tattoo removal facilities. This severely
hampers a child’s chances of reintegration and indeed survival when they are
released’>’.

REINTEGRATION

Release

The institutions are unable to release a child without a written judicial order.
Some of the centres send a reminder to the Judge three months before a
child’s due release date, so that the papers are delivered on time. However,
sometimes their release is delayed because IHNFA does not have the
transport to deliver the relevant documents to the centres.**? IHNFA must
obtain an agreement from the child’s parents or relatives to take
responsibility for his care before he is released. If none of his relatives will
agree to take care of him, a judicial order can be obtained so that he can
stay at the institution or be transferred to a children’s home. Children are
also sometimes permitted to stay at the centres beyond their release date in
order to finish their education.

Children at Jalteva can be released for day or weekend visits to their family
when they are nearing the end of the sentence, a practice that does not exist
in the other centres. This slow integration used at Jalteva is very useful in
helping with a child’s reintegration.

348 Julio Sanchez, ibid.

349 | ydia Dolmor, Chief of Re-education IHNFA, San Pedro Sula, meeting 12" July 2004. The
Director of El Carmen said that about four years ago staff received training on how to deal
with gangs but the lack of resources does not allow them to employ the methodology that
they learned.

350 In ElI Carmen the gang members can indicate to staff that they want to leave the gang. If
the staff believe that they are serious the young people are simply moved to the building
accommodating non-gang members. There is no follow up work with them and no specialist
treatment.

351 The problems of reintegration for ex gang members is discussed in detail in Chapter 5.

352 Director of El Carmen.
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18-year-olds

According to Article 187 Children’s Code, when a detainee at one of the
centres turns 18, the Judge is obliged to review the case and decide whether
to extend or alter the measures. The Judge can decide to send the child to an
adult institution (granja penal). Whatever measure is applied, including
where the child is sent to the adult prison, the Children’s Judge will remain
responsible for the case until that person has completed his/her sentence,
and IHNFA will still have an obligation to monitor the sentence. Occasionally
the Judge will allow the 18-year-old to remain at the detention centre in
order to complete his/her education.

There is no readily available statistical data on the measures imposed on
children once they reach 18 years. 18-year-old should only be transferred to
adult institution where absolutely necessary and preferably 18-21-year-olds
should be kept separate from older inmates to avoid exposing them to
negative influences and to avoid undoing any of the positive rehabilitation
work that has been carried out at the detention centres.

Early release

As rehabilitation should be the primary aim of depriving a child of their
liberty, opportunities need to be in place to allow for early release (before the
end of the sentence set by the Courts) when it is determined that the child

has made satisfactory progress towards their rehabilitation3>>.

Under the Children’s Code, the Judge that imposed the original sentence on
the child has an obligation to review the case of the child every six months to
determine whether this sentence should be varied®**. The Judge can order
the child’s release and impose other measures, which are outlined in Article
189 Children’s Code. The Judge bases the decision on whether to simply
release the child or to impose a conditional release on a report from IHNFA,
who has an obligation to visit the child’s home and place of work or study in
order to prepare this report. The detention centre and the Prosecutor can
also send an independent report to the Judge to recommend early release.

Post-institutional care

Without adequate support being given to the «child following
institutionalization, there is a high risk that any rehabilitative gains that have
been made during the child’s placement in the centres will be lost.>**
International standards recommend that authorities provide a diverse range
of facilities and services that can provide guidance and support "to assist
juveniles in re-establishing themselves in society”™®, including “half-way
houses, educational homes, day-time training centres and other such
appropriate arrangements that may assist juveniles in their proper
reintegration into society”.>*” "These services should ensure, to the extent

353 Rule 2 JDLs.

354 Article 198 Children and Adolescents’ Code. Detention can be replaced with other measures
outlined in the Children and Adolescents’ Code (Article 189).

355 United Nations Manual on Juvenile Justice, op.cit., p. 45.

356 Rule 80 JDLs.

357 Rule 29.1 Beijing Rules. Also see Rule 79 JDLs.

67



possible, that the juvenile is provided with suitable residence, employment,
clothing, and sufficient means to maintain himself or herself upon release. ?>®
The authorities also have an obligation to lessen prejudice against such
juveniles in order to facilitate reintegration into society.>*°

Support and supervision following release from one of the four institutions is
one of the most limited and flawed part of the juvenile justice system.
IHNFA is in charge of post-institutional care and has six regional coordinators
running their education and reintegration programme. Staff should remain
involved in the child’s case for six months. However, the Institute lacks
adequate resources (personnel and financial) to run effective programmes
and therefore support children to reintegrate into society.**® There are no
family support programmes, halfway homes, State run educational and
vocational programmes or financial support.

The severe shortcomings of State support for children leaving institutions is
compounded by a shortage of community and NGO reintegration
programmes and assistance. While programmes with ex gang members are
increasing, activities with ordinary child criminals in general remain very
limited 3¢,

The absence of any sustained follow up by either the State or civil society
puts these vulnerable children at a high risk of falling back into their old
lifestyle and re-offending. The lack of State programmes also violates Article
199(o0) Children’s Code, which provides the children have the right "to be
reintegrated gradually and progressively to normal society and to be
informed about the steps foreseen for the said reintegration”.

However, there are no available statistics on re-offending, which can be used
to highlight to shortcomings of both the rehabilitation and reintegration
activities of the authorities. There only exists anecdotal evidence of the
directors and staff of institutions, who recall that they see a large proportion
of the children back time and time again, suggesting that the regime in the
centres and the limited post institutional support do little to prevent re-
offending.>%?

358 Rule 80 JDLs.

359 jbid.

380 Currently, in San Pedro Sula, there are two members of staff dealing with 60 cases relating
to alternatives and reintegration, who do not have the logistics (i.e. transportation) to support
their activities (Fermine Lainez, Supervisor of Re-education IHNFA, San Pedro Sula, meeting
10™ July 2004). IHNFA in La Ceiba does not have the resources to run its reintegration
programme. They only have one psychologist and one social worker to cover the whole
region.The most that staff can do is make a report to the Judge on whether a child is following
the measures that have been imposed (IHNFA La Ceiba, Martha Elena Trochez, Regional
Director, meeting 13™ July 2004). Staff at Renaicendo reported that there used to be an
IHNFA follow up programme for children when they left the institution but this had to close
due to a lack of resources (Julio Sanchez, Guidance Counsellor at Renaciendo, IHNFA, meeting
8™ July 2004).

361 NGOs Casa Alianza Hondruas and Nuestros Pequenos Hermanos run programmes for
children in conflict with the law and churches sometimes provide support.

362 1t is estimated that 40-50% of the children at Renaciendo return (Julio Sanchez, Guidance
Counsellor at Renaciendo, IHNFA, meeting 8" July 2004). Re-offending tends to be most
common among those charged with robbery who are from the towns and cities, while children
from rural areas are less likely to be seen back in the centres.
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In summary, Honduras currently has a system that locks up many children
who do not need to be detained, mixes young people who have committed
more serious crimes than with non-serious offenders, provides detainees with
limited rehabilitation and then releases them back into communities with
little or no support to ensure successful reintegration. This situation is highly
lamentable both in terms of addressing the needs of these young people and
reducing crime in the long term.

NGO AND DONOR ASSISTANCE

All the centres benefit from NGO, church and donor assistance®®*. However,
this assistance does not plug the large gaps that exist due to under funding
of these institutions by the State.

In discussions on whether NGOs could take a more active role in the
rehabilitation and reintegration of detainees, some IHNFA staff expressed
scepticism about the ability of NGOs engage in this kind of work. However,
NGOs could, and should be permitted to provide the valuable link between
the child’s time in the institutions and life back in their communities. NGOs
should be permitted to work with children while they are serving their
sentence, work with their families to prepare them for the child’s release, and
provide a support mechanism that the child could trust when they are
released. This initiative would, of course, require donor agencies to provide
funding. However, lamentably, juvenile justice projects (outside initiatives
with gang members) have so far attracted little funding from donors or
interest from NGOs.

363 Churches provide spiritual guidance at the centres and have donated toiletries and clothes.
NGOs provide some classes and medical assistance and donations of basic equipment (e.g.
GOAL donated mattresses to Renaciendo in 2004 because many of the children were sleeping
on the floor). Donors have provided money to renovate buildings (e.g. at El Carmen donors
have assisted with fixing the lighting, building a water tank and renovating a wing of one of
the accommodation blocks) and financial assistance for vocational workshops (e.g. at Sagrada
Corazon de Maria).
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CHAPTER 4

DEALING WITH CHILDREN AT SOCIAL RISK

The Children’s Judges (or Jueces de las letras) have the competency to deal
with children of any age who are deemed to be at social risk as defined in
Article 139 of the Children’s Code*®*. In fact, the majority of the cases that
come before the Children’s Courts are cases of social risk rather than children
in conflict with the law.3%®

Cases of maltreatment, neglect, abandonment and sexual abuse, committed
by a family member or by someone they know, are common3®®. Many
children also appear before the Courts because they are found to be addicted
to or taking drugs.

However, children are also deemed to be in a situation of danger under
Article 139(a) Children and Adolescents’ Code if they exhibit serious
behavioural problems or difficulties with social integration®’, which include
truancy from school, running away, belonging to a gang, and persistent
disobedience to their family.?®® Where children are judged to be in such a
situation danger or addicted to drugs, Judges can order the placement a child
in a temporary welfare institution, a private welfare institution and in
Jhalteva.

IHNFA manages very few children’s homes itself**°. Most children without
parental care are placed in institutions run by NGOs, charities and church
bodies. However, in practice these children’s homes are largely unregulated
and there is no systematic monitoring of the standards implemented in these
institutions. This failing is recognised by the Intervener in IHNFA, who aims
to implement a stricter registering and monitoring system for these homes.

IHNFA runs four centres for children at social risk, which accommodate
approximately 350 children. These institutions are supposed to act as

364 A child is deemed to be at social risk when: he is found in a state of abandonment or
danger; he is lacking sufficient attention to satisfy his basic needs; his inheritance is found to
be threatened by those who are administrating it; he is lacking legal guardianship; he is the
object of maltreatment or corruption; he is found in a special situation that offends against his
rights or his integrity; and he is addicted to substances that produce a dependency or he is at
risk of addiction.

365 In 2003, nearly 75% of the judgements given by Children’s Judges were in relation to
social risk cases (Electronic Centre of Judicial Documentation and Information, Supreme Court
of Justice).

366 public Ministry, Annual Report 2003, op.cit., p. 92.

367 Article 141(e) Children and Adolescents’ Code.

368 Guillen de Martinez, D. 1., op.cit.

389 Information regarding IHNFA's institutions, Maria Lolis Salas, Director de IHNFA, meeting
20th July 2004. In addition to the temporary centres for social risk cases and the four centres
of detention discussed above, IHNFA runs 55 centres which care for a further 4,500 children.
These centres include 35 day care centres for children aged 0-6 years. IHNFA also runs
community development centres.
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temporary centres where children can be cared for in an emergency, during
which time their needs can be assessed. However, the institutions are
overcrowded and poorly maintained, and rather than being kept at these
temporary placement centres for short periods of time, children usually
spend many months there and often return a number of times.’’° The
intervener in IHNFA stated that one of her aims is to ensure that the centres
for children at social risk are truly temporary centres and units of diagnosis
that identify the child’s needs and a suitable placement.

Under international law, the State has a responsibility to provide special
protection and assistance to children who are without parental care®’l.
Article 20 of the CRC outlines a hierarchy of options that the State has in
providing this special protection and assistance to child victims. The last
resort that should be used is institutionalisation. When this option is the
particular course of action chosen by the State, the CRC plainly states that

the institution must be ‘appropriate’.3”?

The Committee has frequently criticised the use of any form of detention for
children who have committed no crime but are simply beyond parental
control*’3, especially in cases where such detention could take place among
convicted offenders. The placement of social risk cases in Jalteva with
convicted juveniles is clearly inappropriate.

It is vitally important that the State develops adequate measures to deal with
children at social risk, especially considering that these are the children that
frequently become offenders as they get older.

370 yjisit to Las Casitas, Tegucigalpa, 8" July 2004. In Colonia 21 de Octubre, in Tegucigalpa,
there is a small home for adolescent boys housing approximately 40 children. Boys at social
risk, or those who have committed minor crimes are accommodated there on a temporary
basis. Unfortunately, the institution is overcrowded and poorly equipped (Julio Sanchez, Social
Counsellor at Renaciendo, IHNFA, meeting 8™ July 2004). This institution also has to
accommodate disabled children as well, but they do not have adequate levels of staffing to
provide the children with the care that they require.

371 Article 20 CRC. “A child temporarily or permanently deprived of his or her family
environment, or in whose own best interests cannot be allowed to remain in that environment,
shall be entitled to special protection and assistance provided by the State.”

372 1n addition, Article 39 CRC provides “State Parties shall take all appropriate measures to
promote physical and psychological recovery and social reintegration of a child victim of: any
form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or
degrading treatment or punishment; or armed conflicts. Such recovery and reintegration shall
take place in an environment which fosters the health, self-respect and dignity of the child”.

373 CcrRC/C/15/Add.61, Nigeria, Concluding Observations, 30/10/96, para. 21.
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CHAPTER 5
GANGS

The Impact on the Juvenile Justice System

The issue of young people in gangs dominates the debate on youth
offending, often negatively influencing changes to law and practice.
Therefore, although children’s involvement in gangs is not the primary focus
of this analysis, and has been examined in detail in other studies®”*, its
recent impact on young people in the juvenile justice system cannot be

overlooked.

Overview

The 1990s saw a huge rise in the number of gang members in Honduras (and
Central America) and violent activity due to a combination of rising poverty,
rural-urban migration, rapid urbanization,®”®, deportations of young men
from US who were involved in gangs there, demobilisation of many young
people from the army, and easy access to the large number of illegal arms in
circulation.

There are two main gangs in Honduras - Mara Salvatrucha (MS)*”® and 18 -
which are also the most prevalent groups operating in Central America. There
are various estimates regarding the number of gang members in Honduras.
However, 30,000%"" is a frequently cited figure that has been exploited by the
Government to introduce draconian crime fighting measures. NGOs, gang
members themselves and the head of the development of the National
Programme for the Prevention, Rehabilitation and Reintegration of young
people in maras and pandillas believe the number is lower, especially since
the amendment to Article 332 Criminal Code, which has allowed gang
members to be rounded up and placed in detention.

There are diverse reasons why children and young people decide to join the
gangs: the search for identity; companionship; hedonism; for feelings of
power; to obtain protection and support by being part of a group that other

374 The phenomenon of gangs has been extensively investigated and examined. See, for
example: Asociacion Cristiana de Jévenes de Honduras and Save the Children - UK, Las Maras
en Honduras: Investigacion sobre Pandillas y Violencia Juvenil (Frinsa Impresos, Tegucigalpa,
2002).

375 49% of gang members’ parents were first generation migrants from the countryside to the
cities (Asociacion Cristiana de Jévenes de Honduras and Save the Children - UK, op.cit., p.
219).

376 Also known as Mara-13.

377 1t is estimated that there are 489 gangs at the national level which consist of 21,850 men
and 8,010 women. The only area in which gangs do not operate is Gracias a Dios (Caldera, H.,
El Crimen en Honduras 1994-2003 (General Directorate of Police Education, Advanced
Institute of Police Education, Tegucigalpa, Honduras, December 2003, 2. ed.), p. 28). In its
annual report of 2003, the National Commission on Human Rights estimated that there were
35,000 gang members in Honduras.
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people fear; to obtain access to drugs; to make money easily*’%; the lack of
other opportunities; being both out of education and without a job*’°; and as
a substitute for an often disintegrating family unit.

Whatever their motivation, the draw to join the gangs is powerful for under-
18s. In a study carried out by the National Interinstitutional Programme to
Work on the Theme of Maras®°, it was found that 77% of gang members
joined before they were 15 years old and 97.8% of the total number of gang
members joined between the ages of 12 and 25. 12-17 year olds made up
64.6% of the total humber of gang members, with 18-45 year olds making
up the rest.’®! Although it is predominantly boys that join gangs, girls also
take part and are sometimes involved in the more extreme forms of violence.
Gang life is violent and under-18s are known to commit serious crimes,
including murder.?®? However, the violence of the MS gang spills out onto the
civilian population more frequently than with gang (pandilla) 18.

The line between organized crime and juvenile gangs has become
increasingly blurred recently. Frequently juvenile gangs are being recruited
by criminal organizations to carry out illicit activities such as trafficking in
drugs and arms. %3 It seems that this new role has led to a change in
demographics of the gangs with the age of gang members rising and their
activities becoming less visible than they were before.3®*

State Response

The Maduro administration came into power in 2002 promising Zero
Tolerance and a war against delinquency®®®. Unsurprisingly the efforts of the
Maduro Government to combat gangs have been characterised by an
overemphasis on control®®. While it is accepted that the State has a
responsibility to protect the lives and well being of the population, the action
taken against gangs so far has largely overlooked prevention, rehabilitation
and reintegration and has therefore failed to provide a long-term solution.

378 pAsociacion Cristiana de Jovenes de Honduras and Save the Children - UK, op.cit., pp. 327-
328.

379 Andino Mencia, T., “La Democracia, Los Jovenes y Las Maras” op.cit. Of the 315,540 14-17-
year-olds who do not study, 161,218 do not work either. "This enormous quantity of children
that do not study or work is the breeding ground for young gang members”.

380 2000-2001, cited by Asociacién Cristiana de Jovenes de Honduras and Save the Children -
UK, op.cit., p. 327.

381 jpid. p. 327. In 2003, Unicef reported that there were 36,000 gang members. The reported
stated that in San Pedro Sula, 80% were under the age of 18 while in Tegucigalpa 45% were
under 18. UNICEF, Annual Report 2003 (UNICEF, Honduras, 2003).

382 The initiation into Mara Salvatrucha is reputed to involve murder.

383 Luis Pineda Batres, Secretary General, Ministry of Security, meeting 29" June 2004

384 Andino Mencia, T., El Sistema de Justica Juvenil y Las '‘Maras’: ¢Qué Hacer? (Save the
Children - UK, February 2003) and also see Bardeles, E., y Castro, M., Diagnostica Situacional
de las Maras y las Pandillas en los municipios de la Zona Metropolitana del Valle de Sula
(2003).

385 The losing candidate, Rafael Pineda Ponce, had also proposed draconian measures to
address gang violence.

38 The campaign of the Government against gangs has been dubbed the Blue Freedom
(‘Libertad Azul).
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LEGISLATIVE REFORMS

Reform of Article 332 of the Criminal Code

The July 2003 reform of Article 332%%” , which addresses the crime of illicit
association, was introduced as part of the Government’s fight against the
gangs. The police had felt that the original Article was too weak for them to
use in order to arrest known gang members, without the existence of proof
of another crime. Although in reality the amendments did not bestow any
further power on the police to arrest gang members, they provided an
endorsement from the State to carry out mass detentions.

The reform also increased the minimum and maximum sentence for gang
leaders from 3-6 years to 9-12 years, although in reality the punishment
imposed is from 20 to 30 years. The fine for the leaders, which is additional
to the deprivation of liberty, was changed so that the minimum fine was
lowered from 100,000 lempira to 10,000 lempira, but the maximum stayed
the same at 200,000 lempira. Other gang members receive a one third
reduction on these sanctions.

All sectors welcomed the decriminalisation of founder members of gangs.
This change was made so as not to catch those leaders who had since
renounced their former gang and had gone through a programme of
rehabilitation. However, overall the reform of Article 332 was met with
dismay by NGOs. The wording of the Article seems to allow the police to
arrest persons who are part of a gang whose members are involved in
criminal activity even if those arrested have no link with the crime other than
that they are in the same gang. Consequently, arrests under Article 332 can
be made without a judicial order as a gang member is always in the act of
committing a crime. The NGO community argues that this law, therefore,
effectively makes association, a right contained in the Constitution, Articles
78 and 79, unlawful. It also offends against the presumption of innocence3®®
(Article 89 Constitution) and proportionality (Article 2-D Criminal Code).>%°

Similar laws enacted in El Salvador to address the problems of gangs, were
declared unConstitutional by the Supreme Court. These reforms were also
severely criticised by the Committee on the Rights of the Child for violating
children’s rights.>**° However, in 2003 the Constitutional Chamber of

387 The reform came into force in August 2003.

388 Article 89 Constitution.

38 As well as the prohibition of arbitrary detention (Article 92 Constitution), the principle of
equality before the law (Article 60 Constitution), nullum crimen sine lege (Article 2-D
Constitution) and the prohibition of the arbitrary imposition of a sanction (Article 2-C riminal
Code) (Save the Children UK, presentation 2004).

390 The Committee urged the Salvadorian Government to abrogate the second Anti-Gang Law
and to apply the Juvenile Offenders Act as the only legal instrument in the area of juvenile
justice. The Committee also expressed its deep concern about the “measures taken under the
so-called Tough Hand Plan (Plan Mano Dura), adopted in July 2003, and the Anti-Gang Laws,
in force since October 2003, including the second Anti-Gang Law (Ley para el combate de la
actividades delincuenciales de grupos o asocicaciones ilicitas especiales) of 1 April 2004,
[which] are in breach of the Convention”, the fact that large numbers of children had been
arrested, about the lack of social and educational policies to the problems of gang involvement
and regarding crime among adolescents. The Committee recommended that the State adopt
comprehensive strategies that address root causes of violence and crime among adolescents,
including policies of social inclusion, measures to improve access to education, employment
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Honduras rejected an application for the chamber to make a declaration on
whether the Article is unconstitutional.®**

Reform of Article 332 in practice

Following the reform of Article 332, police operations were characterised by
mass arrests®??, operations which did not always respect arrest procedures or
the rights of those detained, leading to the Prosecutor’s Office and the
Judges to release many of those arrested.?*

In 2004, these campaigns became more targeted, focusing on gang leaders.
It is claimed that arrests less frequently violate rights and procedures now,
although it is acknowledged that abuses continue. This is in part because the
police have begun to appreciate that Judges and Prosecutors will not proceed
with cases where there have been obvious violations of rights and procedures
and where there is insufficient evidence.?*

Under-18s make up approximately 30% of all arrests that have been made
under Article 332 since its reform®®°. From 14" August 2003 to 15" January
2004, 386 under-18s were arrested by the police under Article 332 and 237
were arrested from 1% January to 31% May 2004.3°® While the Government
insists that the arrests are legitimate and that the children are suspected of
committing a crime in addition to violation of Article 332 (e.g. possession of
arms and drugs)®®’, NGOs claim that many children have been picked up
simply for having tattoos associated with gang membership>°®. Further, the
National Commission on Human Rights has found that there has been abuse
of Article 332 by the police against children and young people.**®

and recreational facilities, and reintegration for juveniles (Committee on the Rights of the
Child, Concluding Observations, El Salvador 1994, CRC/C/15/Add. 232, para 67 and 68).
391 5ee National Commission for Human Rights of Honduras, Annual Report 2003.
392 1t was reported that more than 200 people were arrested under Article 332 in the second
month after the reform came into force (‘Seminario taller centroamericano sobre iniciativas
gubernamentales para la represion de pandillas. Informe de Honduras’ Revista
Centroamericana: Justicia, Penal y Sociedad, 2004, Vol. 18 (57)).
393 Ramon Romero, Presidential Assessor, meeting 9t July 2004. It was reported that many of
these arrests were made in violation of Articles 212-214 of the Criminal Procedure Code, which
provide that the police cannot enter peoples’ homes both before 6.00am or after 6.00pm and
also without a written judicial warrant. Consequently, these arrests were also carried out in
;/Qiglation of Article 99 of the Constitution which guarantees the inviolability of the home.

ibid.
395 Source - Public Ministry, Judicial Power and the Secretary of Security. Published in E/
Heraldo (27™ May 2004). Figures showed that from 15" August 2003 up until 31 April 2004,
over 1500 people had been detained under Article 332.
3% jpid. Interestingly, between January 1996 and May 1999 there were only 74 denunciations
(complaints lodged with the police or prosecutors by a member of the public) against under-18
gang members and the majority of these were for robbery and theft (Botero, M.L., op.cit, p.
37).
397 Luis Pineda Batres, Secretary General, Ministry of Security, meeting 29" June 2004
398 There is a large amount of anecdotal evidence that police have been picking up children
and young people simply for having tattoos. Many of these stories are from ex gang members
who are taken into custody despite having identification cards that state that they are part of
rehabilitation programmes (Jovel Miranda, Coordinator Generacién X meeting 10™ July 2004,
Ondina Muirillo, Director, Ricardo Torres, Consultant and Coordinator, Paz y Justicia meeting
13th July 2004, Atsmania Pineda Platero, Director, Xibalba meeting 8" July 2004).
399 Maria del Carmen Garcia, National Commission for Human Rights, Regional Office, La
Ceiba, meeting 13" July 2004.
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Fewer children are prosecuted or eventually found guilty than are arrested as
it has proved difficult to find enough evidence to take the case to court and
to make a finding of guilt*®. The Children’s Prosecutor insists that there has
to be at least two other pieces of evidence against the child (in addition to
tattoos) before a case will be referred to Court.**® Of the children whose
cases are referred to the Children’s Courts, the majority have been placed in
detention during the investigation.*°?

As discussed above, the increased presence of gang members in the
detention centres has placed a strain on already stretched resources, which
in turn has had an adverse impact on the care offered to all children in these
institutions.

Law for the Prevention, Rehabilitation and Social Reintegration of
Gang Members 2001%%3

The Law for the Prevention, Rehabilitation and Social Reintegration of Gang
Members was adopted under President Flores in 2001. The law was his
Government’s response to the problems of gang violence. However, the
development of the National Programme for prevention, rehabilitation and
social reintegration of young people in gangs*®, as demanded by Article 2 of
the law, only began in April 2004.

Headed up by Guillermo Jiminez, a team of three people, under the auspices
of the Presidential Programme, are in charge of shaping the programme until
its inception in January 2005.

The National Programme

The law applies to all current gang members and those who are at risk of
joining gangs voluntarily or involuntarily*®. While the law does not limit the
application of the programme to a specific age range, it has been decided
that the primary focus will be on 12-27-year-olds.

It is planned that the programme will establish five units:

400 For example, out of the 237 children that were arrested from 1% January to 31% May, 183
were referred to the Courts by the Prosecutor’s Office (Source — Public Ministry, Judicial Power
and the Secretary of Security).

401 T June 2003, it was held by the Sentencing Court (Tribunal de Sentencia) that tattoos
cannot alone amount to sufficient proof that a person is a member of a gang (“Los tatuajes no
constituyen pruebas para condenar a jovenes” El Tiempo 2nd June 2004).

402 For example, between 1% January 2004 to 31%' May 2004, out of the 183 children
appearing before the Children’s Courts under Article 332, 131 (71.5%) were placed in one of
the centres of detention and 38 received other precautionary measures (14 were either freed
or sent to be tried in the adult courts because they were found to be 18 or over). Between 14"
August 2003 and 31°%t May 2004, 50.6% of adults appearing before the courts were remanded
in custody (Source — Public Ministry, Judicial Power and the Secretary of Security).

403 Decree No. 141-2001 (La Ley Para La Prevencién, Rehabilitacién y Reinsercién Social de
Personas Integrantes de Pandillas o Maras).

494 programa Nacional de Prevencién, Rehabilitacién y Reinsercién Social de Jévenes en
Pandillas y Maras. Unless otherwise stated the information about the development and plans
for the programme was obtained from Guillermo Jiménez, Executive Secretary of the
Programme for prevention, rehabilitation and social reintegration of young people gangs,
meeting 8™ July 2004, and the Proposal for Rehabilitation and Reintegration of Persons in
Gangs (2004).

405 Article 3.
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i Prevention Unit - one of the major projects is Vida Saludable
(healthy life), which aims to reach children in secondary school and
teachers, parents and communities to prevent them from joining
gangs;

ii. The Rehabilitation Unit will develop rehabilitation programmes,
focusing on forms of rehabilitation that avoid institutionalisation;

iii. The Reintegration Unit will work with businesses, schools, police
and communities to make reintegration easier for ex gang
members and to work with their families in order to prepare them
for the release of the rehabilitated ex gang member to reduce the
chance of rejection;

iv. The Volunteer Unit will tap into support on an international and
domestic level. According to Article 19 of the Law, it is mandatory
for universities to have programmes of volunteer work. Guidance is
going to be drawn up as to which students from which subjects will
be obliged to participate - e.g. subjects such as teaching,
sociology, psychology, journalism, sports, and agriculture courses
may be useful to the programme; and

V. The fifth Unit will be responsible for developing new projects and
securing funding because the programme will have to rely heavily
on non-State funds.

These Units will have a coordinating rather than an implementing function,
and will provide complimentary financial support to rehabilitation and
reintegration programmes. It is proposed that the NGOs, religious and
humanitarian agencies will run the projects and provide the services. The
schools programme is the only programme that the Programme plans to run
directly.

In an ever increasingly punitive climate, this initiative to address the causes
of people joining gangs rather than simply punishing their involvement has to
be welcome as well as the intention to involve communities in rehabilitation
and reintegration programmes.

However, there is mixed opinion about the programme from the NGO sector,
with scepticism being a common denominator, especially regarding whether
the State will provide sufficient core funding to enable the programme to
work effectively. There is a real concern that the current political climate will
have a detrimental effect on the development and funding of this
programme, especially with the forthcoming elections and the imminent
change of leadership. However, there is also a sense that this programme is
better than nothing and therefore needs to be supported*°®.

Impact on under-18s

This law does not include a child specific focus and those developing the
programme have in turn focused their efforts on adults rather than children.
In order to design the programme, research has been undertaken regarding
the nature of gangs, their structure, the reasons for joining and the

406 NGO Consultation on Juvenile Justice, facilitated by Save the Children-UK, Casa Alianza
Honduras and Children’s Legal Centre, 15 February 2005, Tegucigalpa, Honduras.
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difficulties associated with leaving. However, as of July 2004, little attention
had been paid to the specific needs of children.

It seems that while there are plans to develop specific programmes for
children*®’, at the moment the rehabilitation and reintegration needs of
children have been clumped together with those of adults. There are no plans
to establish a separate Programme Unit for under-18s nor any plans for the
appointment of a specialist who could provide expert input to the different
units on developing programmes for children. The only specific programme
for under-18s is the schools prevention initiative. It is disappointing that
although the programme is aimed at 12-27 year olds, under-18s are a
secondary focus, despite forming a very large percentage of the target
group. Under-18s, and especially under-14s, require very different
rehabilitation and support from that required by adults and this must be
addressed. For example, while relocation may be feasible and appropriate for
a 21-year-old, it would be much more difficult and less desirable to relocate a
14-year-old. In addition, the focus for the younger teenagers should be
getting them back into education rather than vocational training.

Without targeted and tailored programmes to meet the distinct needs of
children the benefits of these initiatives will be very limited for under-18s.

EFFECTIVENESS OF STATE ACTION

The Maduro Government claims that its initiatives have led to a significant
drop in gang activities, criminality and violence - many gang leaders and
members are now languishing in jail and the reform to Article 332 acts as an
effective deterrent to many of the gang members still at large *°®. There is
also improved security in many communities*®®. Homicides fell from 3829 in
2003 to 3123 in 2004 and although extrajudicial deaths of under-23-year-
olds have risen significantly in the last 7 years, last year the figure fell by
29% compared to the figures for 2003 (557 to 395)*°.

While some NGOs agree that State action has been effective in terms of
reducing levels of violence, other NGOs argue that violence and insecurity
has risen and abuses against young people have increased*!!. Although the
number of murders has fallen, there has been a wave of massacres targeting
many ‘civilians’. The bus massacre on 23™ December 2004 in Chamelecén,
Cortés, left 28 people dead. The massacre seemed motivated by the desire of
one of the gangs to voice their displeasure at draconian crime fighting

407 Ramon Romero, Presidential Assessor, meeting 9" July 2004.

408 However, State initiatives have had little impact on organized crime and white-collar crime.
499 However, the efforts of Bishop Emiliani (Foundation United for Life) to negotiate
agreements with Mara Salvatrucha and Gang 18 in San Pedro Sula have also contributed
significantly to a drop in violence and criminal activities in that area.

410 Andino Mencia, T., ¢(Realmente es Efectivo el Art.332 o “"Ley Antimaras” para Acabar con la
Violencia y la Delincuencia?, op.cit. However, despite the fall in extrajudicial killiings in 2004,
January and February 2005 saw a wave of killings of children and young people - the violent
deaths of 71 under 23-year-olds were recorded before the end of February (Casa Alianza
Honduras, February 2005).

411 NGO Consultation on Juvenile Justice, op.cit
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measures including the call for the reintroduction of the death penalty.**?
Further, organized criminal gangs (who are behind a lot of the violence) have
suffered little interruption to their activities due to the initiatives of the State.

Ironically, although State initiatives aimed to make communities safer, a
recent poll by CID-GALLUP found that there is a perception that crime and
violence is increasing. (Feelings of insecurity were certainly affected by the
Christmas massacre) Further, although one year ago, the majority of those
polled said that their principle concern was unemployment, now crime is the
main preoccupation.*?

Regardless of whether there has been any impact on crime and security,
there has been a heavy corresponding cost in terms of rights and the long-
term fight against gangs and criminal activity.

Attempts to reintegrate former gang members have also been severely
hampered by the campaign of zero tolerance that has encouraged
communities to reject these young people. Enrolling in schools and
educational institutions is difficult and finding employment can prove to be
impossible if the young person has tattoos*'*, severely impacting his ability
to support himself. Further, the ex gang member continues to be harassed
by the police (and sometimes vigilante groups), despite often carrying
identification to show that they are part of or have been through a
rehabilitation programme.*!® This does not provide an incentive for gang
members to leave, especially when considering that this decision often puts
the young person’s life in danger - leaving a gang not only deprives him of
protection from his enemies but also makes enemies of his own gang, which
often punish those who leave with death. In addition, staying out of trouble
with the law is more difficult where the ex gang member is not able to build a
new life for himself.

The prejudice of society, formed not only from witnessing the impact of
gangs on their communities, but also from State propaganda, cannot be
easily or quickly overcome. For the National Programme for the prevention,
rehabilitation and reintegration of gangs to be successful, efforts must be
made to combat public perception of gang members.

412 Andino Mencia, T., (Realmente es Efectivo el Art.332 o “Ley Antimaras” para Acabar con la
Violencia y la Delincuencia?, op.cit.

413 »Cid-Gallup: Honduras sigue por el rumbo equivocado” La Prensa 4 February 2005.

414 Andino Mencia, T., “La Democracia, Los Jévenes y Las Maras” El Heraldo 5% January 2005.
415 NGOs complain that they are losing a lot of time and wasting a lot of energy arranging the
release young people who have been wrongly arrested while attending their rehabilitation and
reintegration programmes (NGO Consultation on Juvenile Justice, op.cit.).



CHAPTER 6
ZERO TOLERANCE

Abuses of Children in Conflict with the Law

There are no statistics or estimates available on the number of children that
suffer maltreatment at the hands of the law enforcement bodies. There only
exists anecdotal from NGOs, hospital staff, detention centre staff and
children themselves that abuse still exists, especially against suspected gang
members. However, murders of children and young people have been well
documented over the last eight years.

Extrajudicial Killing of Children

There is an alarmingly high rate of violent child deaths in Honduras. From
1998 to September 2001, well over 2000 murders of persons under the age
of 30 were recorded, out of which 574 were of children aged 12-18-years-
old*®. In 54.9% of the cases the perpetrators of the crime have not been
identified. However, out of those perpetrators known to the police, 22.7%
were ordinary people and 14.1% were gang members. Law enforcement

officials made up 4.2% of the perpetrators*'’.

Some of the killings have been attributed to campaigns of social cleansing
carried out by vigilante groups, prompted by a lack of faith in the ability of
the police and the judiciary to effectively address the violence and criminal
offending of young people, by death squads and other private forces that
cooperate with or are tolerated by the Government*!®, In September 2004,
there was a spate of collective killings that had the characteristics of
executions, including torture, decapitation and planning, leading investigators
to believe that death squads are being directed and paid to carry out these
murders. However, the investigators have so far been unable to identify the
person or group orchestrating these recent killings.**®

Although often reported in the press, deaths of young people have not been
met by the widespread public outrage that they deserve. Many see the
deaths as a result of the violent lifestyle that these young people lead, as the
perception is that the majority of young people dying are gang members.
However, a study by the National Commission for Human Rights into violent
deaths of young people between 1998 and December 2001 found that out of

416 Comisién Permanente Para la Proteccién de la Integridad Fisica y Moral de la Nifiez, 2002.
Also see Casa Alianza Honduras, La Nifiez y La Adolescencia en Honduras ante la Indiferencia
y la Intolerancia: El Informe (Casa Alianza Honduras, October 2003).

417 2.4% were from the Preventive Police and 1.8% were from the DGIC (Permanent
Commission for the Protection of the Physical and Moral Integrity of Childhood, 2002).

418 Cjvil and Political Rights, including the question of disappearances and summary
executions: Extrajudicial, summary or arbitrary executions Report of the Special Rapporteur,
Ms. Asma Jahangir, submitted pursuant to Commission on Human Rights resolution 2002/36
(E/CN.4/2003/3/Add.2, 14 June 2002).

419 “Escuyadrones de exterminio estarian ejecutando jévenes” El Heraldo 215t September 2004.
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all the victims, only 34% of them had belonged to a gang*®. In addition,
many of the young people being killed who had an association to a gang, had
gone through or were going through the process of rehabilitation having
taken the decision to leave the gang.

Investigation and Prosecution of Maltreatment and
Killings

Protecting the right to life involves positive and negative obligations of the
State. The State itself must refrain from arbitrarily taking life (negative
obligation). The State also has a positive obligation to ensure that existing
laws and procedures act as an effective deterrent to murder, that, regardless
of the status of the perpetrator, those suspected of unlawfully killing another
person are brought to trial and that they receive an appropriate sentence if
found guilty.*® However, Honduras has been heavily criticised by
international and national organisations, including the National Commission
for Human Rights **?, for the failure to ensure that the perpetrators of these
murders are identified, prosecuted and appropriately sentenced. Honduras
has also failed to amend its Criminal Code to make extrajudicial, arbitrary or
summary executions a separate and distinct crime.

INTERNAL AFFAIRS UNIT 423

The Internal Affairs Unit sits under the Ministry of Security and is responsible
for investigating crimes and issues of conduct and negligence regarding the
police. In June 2002, the Unit was directed to undertake an investigation of
the murders in San Pedro Sula, where there had been the greatest number of
extrajudicial deaths. The resulting report implicated a nhumber of policemen.
However, the only action taken was to replace the head of the Internal
Affairs Unit.

NGOs believe that this Unit is ineffectual, under funded and that its position
under the Ministry of Security prevents it from adequately carrying out its
function of investigating police misconduct, allowing impunity to prevail.

SPECIAL UNIT FOR THE INVESTIGATION OF CHILD DEATHS*?442°

420 National Commission for Human Rights of Honduras, Muertes violentas de jévenes en
Honduras: una realidad que exige respuestas (Tegucigalpa, December 2001), p. 49.

421 For example "State Parties recognize that every child has the inherent right to life” (Article
6(1) ACHR); "Every person has the right to have his life respected. This right shall be
protected by law and, in general, from the moment of conception. No one shall be arbitrarily
deprived of his life.” (Article 4(1) ACHR). The same positive and negative obligations exist in
ensuring that no-one is subjected to torture, or to cruel, inhuman or degrading treatment
(Article 5(2) ACHR).

422 see National Commission for Human Rights of Honduras, op.cit..

423 Unless otherwise stated the information about the Internal Affairs Unit was obtained during
a meeting with Maria Luiza Borjas, Police Commissioner and ex head of the Internal Affairs
Unit, 23 June 2004.

424 Unidad Especial de Investigaciéon de Muerte de Menores.

425 Unless otherwise specified the information on the Unit was obtained during a meeting with
Ricardo Diaz, Supervisor General, Special Unit for the Investigation of Child Deaths, DGIC,
meeting 23" June 2004.
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The Permanent Commission for the protection of the physical and moral
integrity of childhood was set up in May 2002 by the President*?® in response
to the recommendations the Special Rapporteur on Extrajudicial, Summary
and Arbitrary Executions**’and the numerous complaints by international and
national organisations about the extrajudicial killings of children. The new
body commissioned a report, which verified that in the preceding five years
574 under-18s had been murdered. Following this report the Commission set
up the Special Unit for the Investigation of Child Deaths in September 2002
to investigate violent deaths of children that occurred from 1998 up to and
including current cases.

The Unit sits under the Ministry of Security and until June 2003 was under
the control of the police. However, in order to make the Unit more neutral
and transparent, it was restructured in June 2003 and is now coordinated by
a civil chief with experience of investigation, who selected new staff. It was
at this point that the Unit began working with NGOs, primarily Casa Alianza
Honduras, who provided the Unit with a list of cases that were representative
of the unsolved murders they had recorded.

33 staff currently work for the Unit, including 18 investigators, who cover the
whole country. Therefore, in order to facilitate more expedient investigation,
there are two regional offices one in the south east and one in the north
west, in addition to the central office in Tegucigalpa.

The Unit investigates old cases and new cases that the police pass on to
them. The Unit can also request cases from the police. The Unit is mandated
to investigate deaths of persons under the age of 21%?%, which involve one or
more of the following characteristics: it is a homicide with a characteristic of
an execution; the body shows a bullet wound to the head; the bodies are
found outside the city; the corpses have signs of mutilation; or the children
and young people have not been identified. The Unit will also investigates
group killings where the victims are over 21 as long as one of the victims is
under the age of 21 years.***

At the conclusion of the investigation, the Unit presents a report to the
Prosecutor’s Office, and if appropriate, an accusation. The Prosecutor will
then decide whether there is enough evidence and whether to send the case
to Court. The Unit and the Prosecutor’'s Office have together developed
requirements for evidence that help to ensure that cases are not rejected for
inadequate or insufficient proof.

426 Executive Directive PCM-006-2002.

427 Civil and Political Rights, including the question of disappearances and summary
executions: Extrajudicial, summary or arbitrary executions Report of the Special Rapporteur,
Ms. Asma Jahangir, submitted pursuant to Commission on Human Rights resolution 2002/36
(E/CN.4/2003/3/Add.2, 14 June 2002).

428 permanent Commission for the Protection of the Physical and Moral Integrity of Childhood,
Comisidn para la Proteccion de la Integridad Fisica y Moral de la Nifiez: Antecedentes, Logros,
Retos (June 2004).

429 40 cases involved children under 18 (this includes cases where other victims in the group
were over 18), 29 cases involved persons 18 years and over and in sixses, no age was
specified (Special Investigation Unit into the Death of Minors (Honduras) Cases sent to the
National Prosecutor’s Office (May 2004)).
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COMBATING IMPUNITY?

The Unit has had partial success but it is still seen by many as
underperforming and therefore not really addressing the widespread
impunity that exists. Underperformance is partly down to a lack of funding -
the Unit has an annual budget of 7 million lempira, approximately £210,000 -
and a lack of staff.

However, the head of the Unit, Ricardo Diaz, pointed out that the Unit has
been successful in making the investigation process more transparent and
better publicised. The prosecution rate has also increased significantly since
he took over in June 2003. The Unit has sent 75 cases (involving 116
victims) to the Prosecutors Office out of the 384 cases they were working on
from July 2003-May 2004**°. 14 (19%) of these cases implicate state agents
- such prosecutions were not being pursued prior to the establishment of the
Unit.

However, the majority of prosecutions have been initiated against gang
members (58%) even though gang members are not thought to make up the
majority of the perpetrators of murders overall. As of June 2004, 41 of the
people implicated in these 75 cases had been detained, two had been
sentenced and one had received cautionary measures (pre-trial measures).**!

NGOs are not complimentary of the work of the Unit**2, One criticism is the
small number of cases that the Unit is dealing with. However, Mr. Diaz
argues that the figure of over 2000 murders documented by Casa Alianza
Honduras is not a reflection of the number of cases that falls under the
competency of the Unit. The NGO figure includes young people up to the age
of 23, whereas the Unit only looks at cases where the victims are under the
age of 21 years. He also argues that some of these deaths were accidental or
suicides. He believes that only 600 of these 2000 cases warrant investigation
by his Unit. Mr. Diaz also pointed to the inherent difficulty of investigating
crimes that occurred a number of years ago and the fear that prevents many
of the witnesses from coming forward and cooperating — a withess protection
programme is being developed but is not yet in place. In addition, often the
children who could act as witnesses were high on drugs and therefore are not
able to provide credible testimony.

The National Commission on Human Rights is also critical of the slow
progress of the Unit and the lack of resources provided to allow the Unit to
effectively carry out its role.**® It is suggested that the Unit should be an
independent technical unit reporting directly to Congress. *** Mr. Diaz agrees

430 jpid.

431 gpecial Investigation Unit into the Deaths of Minors (Honduras), Report on the Progress of
Investigations (June 2004). By February 2005, the Unit had secured seven sentences (NGO
Consultation on Juvenile Justice, op.cit).

432 NGO Consultation on Juvenile Justice, op.cit.

433 Dr. Ramén Custodio Lopez, Commissioner; Andres Perez, Technical Adviser to the
Commissioner; and Amanda Mejia-Cafiadas, Coordinator, Special Programme for Children and
Human Rights, National Commission for Human Rights, meeting 15" July 2004.

434 Ernesto Bardales Director - Jovenes Hondurefios Adelante, Junto Avancemos (Jha-Ja),
meeting 10 July 2004.
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that the Unit would work more effectively if the budget was doubled and he
had 20 additional personnel. The funding seems unlikely to come from the
Government and more likely to come from foreign donors.

Unfortunately, the existence of the Unit has not proved to be a deterrent and
the murders of young people have continued unabated. From February 2003
to September 2004 nearly 700 more children and youths had been murdered
in the country, prompting Amnesty International to re-launch its campaign to
demand that the Maduro Government take immediate action to combat the
extrajudicial killings of children and youth in Honduras. **°

Lamentably, the action decided upon by the State has been to announce the
sudden closure of the Unit from April 2005 rather than to adequately finance
its work.**® Despite its shortcomings, the Unit was at least contributing to
combating the prevailing impunity. The absence of any body dedicated to
investigating extrajudicial killings of children and young people is a serious
gap in the justice system and once again demonstrates the Government’s
indifference to the fate of marginalised youth.

Role of the National Commission for Human Rights in
Protecting and Promoting Children’s Rights in the

Juvenile Justice System**’

The Commission was set up in 1992 to promote respect for human rights.
The office began as part of the executive branch but then became a separate
constitutional office**®. The core budget is provided by Congress, while
additional funds are secured from international agencies.

In order to address human rights violations, the Commission is mandated to
receive denunciations and can investigate cases, and where appropriate pass
the file onto the Prosecutor’s Office. To provide easier access to their
complaints mechanism, the Commission has set up a 24 hour hot line.

435 Amnesty International, Honduras: Dos afios después siguen matando a nifios (Press
Release, AMR 37/008/2004, News Service No. 213, 6 September 2004). Also see Al report
published in 2003 on extrajudicial killings, Amnesty International, Cero Tolerancia ... a la
impunidad: Ejecuciones Extrajudiciales de nifios y jovenes desde 1998 (AMR 37/001/2003/s,
February, 2003). Casa Alianza reported that in August 2004 27 girls, boys and young people
were murdered in Honduras. 41% of those killed were children under the age of 18, the other
59% young people aged 18-23 years old. 48% of these cases occurred in San Pedro Sula (La
Prensa, 4" September 2004).

436 Andino Mencia, T., (Realmente es Efectivo el Art.332 o “Ley Antimaras” para Acabar con la
Violencia y la Delincuencia? op.cit.

437 Unless otherwise stated information was obtained during a meeting with Dr. Ramodn
Custodio Lopez, Commissioner; Andres Perez, Technical Adviser to the Commissioner; and
Amanda Mejia-Cafiadas, Coordinator, Special Programme for Children and Human Rights,
National Commission for Human Rights, 157 July 2004.

438 Fundamental Law of the National Commission for Human Rights, 6™ March 1996 (Ley
Orgéanica del CONADEH).
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The body is also mandated to produce thematic reports and reports on
specific events*°. However, the organs which are the subject of these
reports do not have a legal obligation to respond to or act according to the
Commission’s recommendations.

The Commission works on different themes including children and has
established a Special Programme for Children and Adolescents, which is
currently focusing on abuse and sexual exploitation. It has also established a
working group on children and violence, which among other issues is looking
at juvenile offenders, conditions in detention, Article 332, and prevention and
rehabilitation. However, the impact that this will have on ensuring that the
system for children in conflict with the law upholds children’s rights is
unclear.

The Commission has actively campaigned on the issue of extrajudicial killings
of, publishing its report on the issue in 2002. Recently the Commission based
in La Ceiba worked with the Prosecutor’'s Office on Human Rights to
investigate the alleged murder of a street child by a policeman because he
had stolen a chain from the policeman’s colleague. **° The Commission has
also campaigned on reform of the justice system publishing a study on
criminality in Honduras in 2003.%*

The UN has long held the belief that independent national human rights
institutions are one of the keys to promoting and protecting human rights
and fundamental freedoms, and to developing and enhancing public
awareness of those rights.**?

In its General Comment**?, the Committee on the Rights of the Child stated
that the obligation of States, under Article 4 CRC, to "undertake all
appropriate legislative, administrative and other measures for the
implementation of the rights recognized in the present Convention” includes
the establishment of independent national human rights institutions to
promote and monitor the implementation of the CRC. The Committee,
drawing on the Paris Principles***, which detail the functions and
responsibilities that should be included in the mandates of all national human
rights institutions, clearly sets out the functions with which such a body for
children should be endowed.

439 National Commission for Human Rights of Honduras, Informe especial y recomendaciones
sobre la matanza ocurrida el 5 de abril del 2003 en la Granja Penal "El Porvenir", Atlantida,
2003.

440 Maria del Carmen Garcia, National Commission for Human Rights, Regional Office, La
Ceiba, meeting 13% July 2004.

441 National Commission for Human Rights, Diagnostico de la Criminalidad en Honduras
(Tegucigalpa, Honduras, C.A. Julio 2003).

442 principles relating to the status and functioning of national institutions for the promotion
and protection of human rights, General Assembly Resolution 48/134 of 20 December 1993,
A/RES/48/134, preamble.

443 The Role of Independent National Human Rights Institutions in the Protection and
Promotion of the Rights of the Child, General Comment 2 (2002) CRC/GC/2002/2, 15/11/02
444 principles relating to the status and functioning of national institutions for protection and
promotion of human rights, op.cit.
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The Committee is explicit that protecting and promoting children’s rights, as
contained in the CRC, should be the main function of such a post and that
legislation should set out specific functions, powers and duties directly linked
to the CRC and its Optional Protocols. Although the National Commission has
focused on some themes relating to children, the need to focus on such a
wide range of human rights issues has meant that children’s rights have not
received adequate attention. The situation for children in Honduras demands
a body set up specifically to promote and protect their rights which is
adequately funded and endowed with sufficient powers to carry out the
mandate foreseen by the Committee on the Rights of the Child. One of its
main tasks should be to counter the negative image of youth that prevails in
Honduras, which has enabled the rights of children to be undermined in the
youth justice system.
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CHAPTER 7
FEAR AND LOATHING IN HONDURAS

The Role of Public Perception in the Formulation of State Policy on Juvenile
Justice

The interaction between the State, the media and the public plays a hugely
important role in shaping policy on crime. The rhetoric used by politicians
and the media as well as the tone, frequency and type of coverage can be
deliberately emotive and highly influential in forming public perception. A
small rise in youth crime can be portrayed as the disintegration of the moral
fabric of society, sending panic through the population. The media
subsequently reflect the ensuing call from the public for tough new measures
in the face of what seems to be rising crime and insecurity, and the State
responds to satisfy public demands. After all, promises of quick fix crime
control measures are more likely to secure votes than long term prevention
and rehabilitation programmes, the fruits of which may not be seen within
the political party’s term in office.

This three-way interaction is evident in Honduras, where crime is high on the
political agenda. In the late 90s and early 2000s it seemed as though gang
violence was spiralling out of control and communities felt as though they
were under siege. Media coverage of violent crime was incessant.

There is a very active media in Honduras, with four main national
newspapers, 43 national, local and regional TV stations and 300 radio
stations**> and sensationalist journalism is popular. Coverage of crime was,
and still is, often accompanied by graphic pictures of the victims and
photographs of tattooed youths who were identified as perpetrators, rather
than as suspects, prior to any finding of guilt. In violation of Article 8 CRC
and Articles 32, 33 and 34 Children’s Code, the identities of under-18s were
often exposed by the media**®, a practice that occurs less frequently now.

Against this backdrop, President Maduro won the election in 2001 partly by

promising a policy of zero tolerance (Manos Duras), with the aim of cutting

gang activity, violence and crime and re-establishing security**’.

445 Manuel Torres, Coordinator, Audio Visuales, y Analisis de la Prensa, meeting 6 July 2004.
446 In a study carried out in 1998 on media reporting of under-18 offending, it was found that
the names of the alleged perpetrators were mentioned in 58% of stories that appeared in
newspapers and 70% stated the area in which the child lived. 60% of the stories were
accompanied by photos that showed the face of the suspect, with only 38% of these photos
using techniques to mask the child’s identity. However, TV coverage only gave the name of
the child in 11% of stories (Cervantes, P., op.cit.).

447 Maduro brought his personal tragedy to the fight - his son had been murdered by members
of an organized criminal gang. In January 2002, he said “I have been elected to fight
predominantly against insecurity, to fight against murder, against kidnap and robbery; to fight
head on and without rest in order to defeat the delinquent who today feels immune from
prosecution. You can be sure that we will achieve it ... Nothing, and nobody will move me from
the unshakeable intention of transforming Honduras into a safe place for the life, honour and
property of every person” (President Maduro, 27" January 2002).
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Political opponents have largely supported Maduro’s stance on crime and
consequently constructive debate on justice has been limited with little
objection being voiced to the State’s crime fighting policies other than by the
NGO sector. Further, public perception of crime and insecurity has led to the
majority backing tough policies regardless of the cost in terms of rights and
due process, giving the Government a free hand to implement draconian
measures of social control over the last four years.

Years of such policies and media coverage has etched in the public’'s mind a
highly negative image of youth and under-18s. Gangs, violence and youth
are inextricably linked for the population**® and therefore young people are
seen as responsible for the insecurity in the country**°. Consequently there is
wide public indifference to the extrajudicial killings of young people and even
a sense that they are deserving of this fate, especially as people erroneously
believe that the majority of murders are the result of gang violence.

In an attempt highlight the public’s misconception about juvenile offending,
in 1999 Unicef published a report entitled “"Adolescentes no son la causa de la
inseguridad ciudadana” (“Adolescents are not the cause of the insecure
citizen”). This report found that although under-18s were actually responsible
for a very small percentage of crime - 5.5% - and that the majority of these
were non-violent property crimes, the percentage of coverage given to
under-18 offending was much higher consequently skewing public
perception®*®. Unfortunately, the public has not altered its perception in the
last five years and the fight against youth crime has intensified.

A punitive mentality has led to proposals by politicians to reintroduce the
death penalty*! (at a time when other States are removing this sanction
from their statute books), life imprisonment*?, to introduce life
imprisonment in isolation**®, as well as to renounce international human
rights treaties for the sake of the administration of justice.*** Proposals
specifically targeted at under-18s have included amending Article 198
Children’s Code to increase the maximum sentence for deprivation of liberty
for under-18s, lowering the age of criminal responsibility below 12 and
lowering the age of full penal responsibility to 16 from 18, which would allow
the Courts to send children to adults institutions. The lowering of the age for
children from 18 to 16 is motivated by the argument that most of the gang

448 Byssi, R., and Becker, D., Manual de Incidencia Politica para Jévenes (Foro Nacional de
Juventud de Honduras, 2001), p. 14.

449 jbid., p. 11 and Botero, M.L., op.cit., p. 22.

450 bp. 22-26.

45! This proposal was made by Porfirio Lobo Sosa, head of the National Congress and
Presidential Candidate for the 2005 election.

452 Debate in August 2004, started by the head of the National Congress who recommended
the introduction of the death penalty. However, the reintroduction of the death penalty would
be a direct violation of Article 4(3) ACHR, which prohibits the re-establishment of this
sanction.

453 ZOscar Alvarez: Ni a la pena de muerte le temen delincuentes” La Tribuna 23" August
2004.

434 "It seems to me that in aspects of the administration of justice we would have to renounce
a series of agreements, conventions and treaties that Honduras signed on human rights, which
will take many years to be eliminated” (ibid.).
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members are under 18 and this change is needed so as to better control
these children. However, these propositions have not found support among
the judicial institutions**®. Also dealing with 16-18-year-olds as adults has
been frequently criticised by the Committee on the Rights of the Child.**®

The events in Honduras, including these draconian proposals, bear out the
Committee’s concerns, voiced in 1995, that "“..the increasing trend for
juvenile justice to become the subject of social and emotional pressure ...
creat%;s] opportunities to undermine respect for the best interests of the
child"*".

Combating Public Perception

ROLE OF GOVERNMENT AND POLITICIANS

It is recognised that introducing and implementing legislation and policies
that respect children’s rights is most difficult in the area of criminal justice.
However, the obstacle posed by public opinion is not an excuse for the
continued violation of children’s rights in the juvenile justice system.

Rather than pandering to a misinformed public, the Government has a duty
to challenge misconceptions and promote children’s rights.**® Politicians must
take the lead in providing a more balanced approach to discussions on
juvenile offending. Responsible dissemination of crime statistics and court
figures can also contribute to the public’'s understanding of the juvenile
justice system and a change in public opinion, increasing confidence in the
system as a whole.

It is unfortunate that the achievement of Honduras in adopting the Children
and Adolescents’ Code, which embraces children’s rights for children in
conflict with the law, has been undermined to some extent by State policy on
juvenile offending. Unfortunately, there is no political will in Honduras to
publicly promote more holistic crime policies that focus on prevention and
rehabilitation and no signs that this will change in the near future.

ROLE OF THE MEDIA

In many countries around the world, as in Honduras, the press are quick to
demonise youth and report negative stories, while being less likely to
consider a story about a positive contribution that a child has made to the
community as news worthy. Inevitably, this paints an unfair image of youth.
International standards on juvenile justice recognise the positive and
negative impact that the mass media can have, recommending that “The
mass media should be encouraged to portray the positive contribution of

455 Herman Mendes, Children’s Judge, Comayagiiela, meeting 1% July 2004.

46 e,g. Barbados, Concluding Observations, CRC/C/15/Add.103, 24™ August 1999, para.29
and Morocco, Concluding Observations, CRC/C/15/Add.60, 30™ October 1996, para 16. Also
see Defence for Children International, Juvenile Justice - ‘the Unwanted Child’ of State
Responsibilities = An analysis and commentary on issues of Juvenile Justice in the Concluding
Observations of the UN Committee on the Rights of the Child 1993-2000 (2000).

457 Report on the tenth session, October/November 1995, CRC/C/46, para. 220.

458 As a general principle, States have a positive obligation to disseminate information on
children’s rights to the general public (Article 42 CRC).
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young persons to society”**®. Further, the media should ensure that the

privacy of children is protected at all stages of the proceedings by refraining
from publishing information that would lead to his/her identification. Naming
and picturing young suspects has a considerable impact on media frenzy and
public interest in relation to individual cases, and provides the offender with
a reduced chance of rehabilitation in the community. Media should also
“"[a]void demonising children and seek balanced reporting so that children

are not portrayed only as perpetrators of crime”.*®°

Although the media in Honduras does include some positive stories about
children and young people and highlights violations of their rights in areas
outside the criminal justice system, there is still an overemphasis on their
wrong doing in society. Reporters, editors and producers need to make
efforts to expand their sources, provide context for crime news, increase
enterprising and investigative journalism, balance stories about crime and
youth with stories about youth generally, conduct and discuss content audits
of their own news, and examine the story selection process, adjusting it if

necessary to achieve more balance and proportionality*®?.

It is of course difficult to persuade the populist media to take a more
responsible approach to reporting. *®> The NGO community has a critical role
to play in feeding the press with a more positive image of youth and in
attempting to balance news coverage.

459 Guideline 41, Riyadh Guidelines.

460 haras 60 and 61 (United Nations Manual on Juvenile Justice, op.cit.).

461 Adapted from Hamilton, C., and Harvey, R., “Role of Public Opinion in the Implementation
of International Juvenile Justice Standards” The International Journal of Children’s Rights 2003
(Vol. 11: 369-390), pg 383.

462 However, there are newspapers, which have already taken a more balanced approach to
reporting juvenile crime. In America, some sections of the media are taking a fresh look at
crime reporting, focussing on the backgrounds of the perpetrators and the victims and
exploring reasons for the crimes, rather than simply dissecting the event that took place
(Shepherd, R., "How the Media Misrepresents Juvenile Policies”, Criminal Justice Winter 1998,
(Vol. 12, 37)).
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Legislation governing the treatment of children in conflict with the law largely
embraces international juvenile justice standards and norms, establishing
separate laws, procedures and institutions that are specific to children, as
demanded by the CRC. However, it is lamentable that nearly ten years after
the introduction of the Children and Adolescents’ Code, children are being
dealt by a system that frequently fails to uphold their rights in practice.

All aspects of the criminal justice framework, from prevention, through the
investigation and trial process, to rehabilitation and reintegration, are
hampered and sometimes crippled by a shortage of resources. Violations of
children’s rights, not only by the police, but by all law enforcement bodies
(including the closed detention facilities) are rarely investigated and remain
largely unpunished, allowing impunity to prevail throughout the juvenile
justice system. A lack of political will to address its shortcomings compounds
the situation.

In fact, recent State policy on crime under the Maduro government, which
has focused on combating gangs and organized crime, has worsened the
situation for children in conflict with the law in terms of their rights. Although
four years of a zero tolerance approach has succeeded in reducing the
incidents of some types of crimes, these polices have done little to address
the root causes of crime and therefore impact offending in the long term.
This approach is unlikely to alter with a change of President, as candidates
have expressed similar, if not more draconian, views.

Where efforts have been made to develop prevention, rehabilitation and
reintegration programmes, there has been a preoccupation by the State, as
well as the NGO sector and funders, with gangs.

Such an approach has left limited provision for young offenders, many of
whom are locked up for long periods in inhuman conditions without adequate
programmes of rehabilitation. Coupled with an absence of reintegration
programmes, these young people are highly vulnerable to reoffending on
release. While communities may be persuaded to feel safer due to the zero
tolerance campaign, the reality is that the problem of delinquency is simply
being delayed and contained for a short number of years.

The failure of successive governments to transfer not only international law,
but also the standards enshrined in domestic legislation from paper to
practice is a grave disservice to both the young people caught in the criminal
justice system and to the communities that the State is aiming to protect
from crime. The State must act, as a matter of urgency, to address the
shortcomings of the juvenile justice system and provide adequate
prevention, rehabilitation and reintegration programmes not only to
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implement children’s rights, but also to impact upon crime and delinquency
in the long term.
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RECOMMENDATIONS:

From Paper to Practice

The following recommendations bring together the criticisms,
observations and suggestions of State agencies, judicial agencies,
NGOs and civil society and the conclusions of the NGO consultation
on Juvenile Justice held on 15" February 2005 in Tegucigalpa.*5?

Implementing Children’s Rights
The current system for children in conflict with the law does not universally
uphold national and international juvenile justice standards.

> The State must act to implement national laws and standards
which protect the rights and welfare of children in conflict with
the law.

> The State must review law, policy and practice to ensure that it
upholds the UN Convention on the Rights of the Children and the
supporting international minimum juvenile justice standards and
norms.

Law Enforcement Bodies

GENERAL

Adequate resources

Inadequate human and financial resources are allocated to all judicial
agencies (e.g. Prosecutor’s Office, Public Defence, DGIC). Sections dealing
with children’s cases in particular suffer from under funding, which directly
results in violations of the rights of children who are being processed by the
criminal justice system.

> The State must allocate adequate resources to judicial agencies.

Of course, this is a simplistic recommendation, especially when bearing in
mind the various financial crises that bodies such as the Public Ministry and
the DGIC suffered in 2004. However, the fact remains that these bodies are
overwhelmed and cannot improve their performance significantly without an
increase in overall resources and an adequate allocation of funds to process
children’s cases.

Improving logistical support
The shortage of transportation and funds for fuel causes inefficiency and
delays in the justice system, leading to violations of children’s rights.

463 NGO participants are listed in Annex 1.
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> Immediate action needs to be taken to address the lack of
logistical support in the justice system.

> In particular, there needs to be clarity about which body is
responsible for transporting children to and from the closed
detention centres during the trial process and a clear budgetary
allocation for this task, in order to avoid unnecessary delays.

Specialists in the judicial system
Although children’s specialists exist in the juvenile justice system, they
generally operate in the larger cities.

> All children, regardless of where they live, should benefit from
being dealt with by professionals trained in children’s rights and
welfare.

> Where it is not practical to assign children’s specialist (e.g.
Children’s Judges), adequate training should be delivered to
judicial personnel.

POLICE
Children are highly vulnerable to maltreatment and abuse of their rights
when in the hands of the police.

Trained and specialist police officers

> Adequate training on dealing with children and young people and
children’s rights must be provided to all officers.

» Special units should be established within police stations staffed
by officers who are specifically trained and experienced to deal
with cases involving children and young people (who may be
perpetrators, victims or witnesses).*®*

> Where it is not practical to establish such units, there should be
officers (both in the Preventive Police and the DGIC) on duty or
on call 24 hours a day who are trained to deal with children and
young people. This is equally important in the cities, where the
police deal with larger numbers of juvenile cases, as in the
smaller towns and rural areas where cases are less frequent.

Transferring children from police stations

» Children must be transferred as quickly as possible to the hands
of the judicial authorities both in the cities and in rural
communities.

Avoiding abuses on arrest

> Sufficient numbers of officers must be deployed when
undertaking arrest operations in order to avoid situations where
the police feel the need to use excessive force to restrain young
people.

464 The establishment of special units within police stations for children was attempted in a few
areas but then abandoned due to a lack of cases for those units to deal with. However, in
addition to being exclusively assigned to deal with children’s cases, these units/officers should
take on a wider role of prevention working with schools and community schemes.
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Ex gang members
Ex gang members remain liable to harassment, maltreatment and arbitrary
arrest, which acts as a disincentive for young people to leave the gangs.

> In order to encourage young people to leave the gangs,
initiatives should be explored which protect ex gang members
from police harassment.

Efforts have been made by organisations to negotiate with the police in order
to reduce the level of harassment suffered by ex-gang members with whom
they work following the reform to Article 332.

Participants in some programmes and ex participants have been issued with
identity cards that, in theory, can be shown to the police by a young person
when he is stopped or arrested in order to ‘prove’ that he is not a member of
one of the gangs. It is expected that release is automatic unless that person
is suspected of having committed another crime - it must be acknowledged
that some of these young people will offend again (or have committed
serious crimes while gang members*®®) and must be dealt with accordingly
by the police.

However, this initiative is not respected by police officers or police forces in
all areas and ex-gang members are often arrested and held for questioning
when they have not committed any crime. NGO workers then have to expend
valuable time and energy arranging for the release of the young people, who
should never have been picked up in the first place.

> The introduction of a standardised system of ID cards for ex
gang members to avoid arbitrary arrests and detentions should
be explored.

In addition to the police being directed by their superiors not to arrest young
people under Article 332 if they are ‘card carriers’, unless they are suspected
of committing another offence, the police must be able to trust the
documentation that they are being shown. It would be useful if organisations
offering rehabilitation and reintegration services country wide collaborated
with each other and the police to produce standardised ID cards, which would
be instantly recognisable to police forces in all parts of the country. This
collaboration could be coordinated by the National Programme for
prevention, rehabilitation and social reintegration of young people in gangs.

The introduction of such a scheme is certainly not problem free. It may be
difficult to prevent fraudulent production and use of the cards. The
authorities and NGOs need to explore how cards that are hard to copy can be
produced in a way that is not prohibitively expensive.

465 The issue of having an amnesty for minor and/or serious crimes committed while the young
person was a member of a gang is a pressing issue that must be debated. A realistic balance
has to be struck between encouraging young people to leave their gang and ensuring that
victims of crimes obtain justice.
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NGOs have also expressed a fear that the introduction of ID cards would lead
to discriminatory registration of ex gang members and make it easier for
police to arrest young people. This could be avoided by ensuring that the
police did not have access to the register, which would be maintained by an
external body.

Contacting representatives

The Children’s Code does not give young people the right to contact whoever
they want when they are arrested. Family members, who they have a right
to contact, are not always the most important people - children may be
living on the streets or in hostels or be participating in an NGO or community
rehabilitation/reintegration programme.

> It is important that when children are arrested they are
entitled to contact representatives from the organisations that
are providing them with assistance, if they so wish.

The organisation’s representative will not only be able to provide assistance
to the young person but, in the case of ex gang members, can also verify
that they are, or have been, participants in a rehabilitation/reintegration
programme.

Combating impunity

The impact of any initiatives to reduce police maltreatment of children and
young people will be limited unless the impunity that currently prevails is
challenged.

> The State and the police authorities must combat the impunity
that exists both with regards extrajudicial killings and also
abuse and maltreatment.

The Internal Affairs Unit is weak and ineffectual and does nothing to deter
wrong doing among the police force. The closure the Special Unit for the
Investigation of Child Deaths leaves a serious gap in providing justice to the
victims of police abuse.

> There must be a police complaints mechanism which is
independent, transparent, accessible, adequately resourced,
and which pursues disciplinary action where misconduct is
found.

> Where maltreatment is more serious, external criminal
prosecutions need to be instigated in addition to the internal
investigation.

Separation of adults and children
International standards are clear that children must be separated from adults
when detained.

> Although the majority of police stations manage to keep
detained children and adults separated, facilities also need to
be provided in rural and less populated areas to ensure that the
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police are able to separate under-18s from adults (e.g. in
Roatan).

CHILDREN’S PROSECUTORS

Staffing the offices of the Children’s Prosecutor

The regional and central offices of the Children’s Prosecutor are overwhelmed
by the number of cases that they have to deal with.

> The Children’s Prosecutor requires adequate levels of staffing,
including social workers and psychologists, so that cases of
juvenile offending and social risk can be dealt with effectively
and efficiently.

Increased staffing would enable complete assessments to be produced about
the young person and his family and consequently decisions could be made
that are truly in the best interests of the child.

Role of the DGIC

The ineffectiveness of the DGIC leads to direct violations of children’s rights
in terms of the extended periods that the young person must wait in pre-trial
detention.

> Cases involving children must be made a priority to ensure that
they are dealt with as expediently as possible.
> In order to speed up cases, increased numbers of DGIC officers

must be assigned to work with the Children’s Prosecutors.
> These DGIC officers need to be trained in how to deal with child
victims and child offenders

PuBLIC DEFENCE

Separating the Public Defenders Office

The position of the Public Defence under the Supreme Court hampers their
ability to allocate resources in the most effective way (e.g. to employ
specialists) and impacts on their independence. Consequently, defence
lawyers do not always work in the best interests of their clients but prioritise
the interests and efficiency of the justice system.

> Judicial institutions and NGOs generally agree that the Public
Defence would function more effectively for its clients if it was
separated from the Supreme Court.

Dealing effectively with children and young people
The Public Defence does not always effectively deal with the cases of children
and young people.

> Trained, specialist public defenders should be assigned to deal
specifically with children’s cases.

> Preferably teams should be established within the Public
Defence Office that include specialist public defenders,
psychologists and social workers to work on children’s cases.
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> The children’s public defenders should be on call 24 hours a
day, so that children can be represented without delay in the
police stations.

The creation of such units/specialism will only be effective if adequately
resourced and staffed. Understaffing and underresourcing will lead to
overwhelmed personnel and an ineffective service.

Fulfilling legal duties
> Public defenders must fulfil their legal duties in visiting their
clients who are held in the detention centres.

CHILDREN’S COURTS AND JUDGES

Children and young people do not benefit from specialist Children’s Judges
hearing their cases in all parts of the country. However, in areas where few
children’s cases arise, it is accepted that assigning specialist Children’s
Judges would not be cost effective and training would be more appropriate.

> All judges with the competency to handle children’s cases
should be adequately and appropriately trained.

IHNFA

Recognising the failings of IHNFA, the State has already acted to intervene in
the organisation instigating a welcome period of review and restructuring.

Resource allocation

IHNFA’s juvenile justice and child protection programmes are crippled by a
lack of funding and personnel. IHNFA has an essential role to play in
prevention, rehabilitation and reintegration and needs to be given the
resources to fulfil its mandate.

> The budget allocated to the agency must reflect the wide
ranging work for which IHNFA is responsible.
> There should be an increase in the proportion of staff working

directly with children and their families to deliver services.*°®

Enhanced role for IHNFA

> IHNFA should be central to elaborating laws, polices and
standards for children at social risk and children in conflict with
the law.

> IHNFA should actively coordinate the activities of NGOs and
civil society (without undermining or hampering the work) and
should act as a referral body for children to appropriate
community programmes.

Transportation
The work of IHNFA, in particular in terms of reintegration work, is hampered
by a shortage of functioning vehicles and a lack of funds to purchase fuel.

466 As of May 2004, 485 out of 968 employees were working directly with children.
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> Projects can only be effective if they are backed by the
logistical support that permits them to run.

Improving Institutional Care
Staff at the closed juvenile detention centres work in incredibly difficult
conditions, with little support from the State.

BUILDINGS AND EQUIPMENT

The detention centres have been allowed to decay over the past decade with
little money being provided for maintenance. The buildings are now in a state
of disrepair and significant funds are required to bring them up to an
adequate standard.

» The conditions in the detention centres urgently need to be
improved.

> In particular, the problems outlined in the report on the
conditions of bathrooms and sewage, as well as the absence of
basic toiletries, need to be addressed.

> There must be sufficient mattresses and bedding for all children
and young people accommodated in the centres.

> The complaints about the lack of food, especially in El Carmen,
must be investigated as soon as possible.

While some funds have been provided by international organisations and
donors, these have not been sufficient to address the many structural
problems in the centres and the lack of basic furniture and equipment.

DECENTRALIZATION

> In the long term the State needs to establish smaller,
decentralized units to allow children to be rehabilitated in or at
least near their own communities and their families.

The existence of centralized institutions may save the State money in the
short term, but it does not serve the best interests of the child or the
communities to which they return, as often children fail to reintegrate fully
and consequently reoffend.

FAMILY CONTACT

It is important that children and young people maintain contact with their
families throughout their sentence in order to increase their changes of
reintegration when they are released.

» The institutions must stop using the denial of family visits as a
disciplinary sanction.

Having such strict restrictions on visiting times, which prevent some families
visiting the children at all, may allow the centre to be managed more
effectively but is not in the best interests of the child.
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»  The institutions should introduce more flexible visiting hours to
take into consideration the long distances some families must
travel and their work commitments.

Even with political will and allocation of sufficient resources, the
establishment of decentralized units will take time. In the meantime, the
institutions must find a better balance between upholding the rights of
children to maintain regular contact with their families, and ensuring the
security of the centre by keeping families of rival gang members apart.

SEPARATION OF CONVICTED AND UNCONVICTED DETAINEES
Holding convicted and unconvicted juveniles together is a violation of
international standards.

> Honduras must take urgent steps to separate convicted and
unsentenced juveniles being held in the juvenile detention
centres.

»  This separation must include gang members, who should not be
subjected to diminished protection of their rights just by virtue
of being accused of crimes under Article 332 of the Criminal
Code.

> The State must provide increased resources to renovate facilities
in order to allow this physical separation to take place.

It is recognised that conditions in the centres make separation incredibly
difficult. There is currently neither the capacity in terms of inhabitable
buildings on the detention centre sites nor adequate staffing levels to
monitor the different units. If the practice of separating gang members
continued there would need to be six separate accommodation blocks in each
institution in order to separate convicted and unsentenced gang members
(pandilla 18 and Mara Salvatrucha) and non gang members.

STAFFING
Staff shortages means that effective rehabilitation cannot be carried out and
the few personnel that are on duty can engage in little except ‘crowd control’.

> All institutions need to have sufficient levels of staffing.

> El Carmen in particular urgently needs guidance counsellors
and personnel who can provide education and vocational
training.

If children cannot be rehabilitated in the centres (which must be the primary
aim of depriving a child of their liberty), the institutions turn into mere
holding centres, which can only postpone, rather than address the young
person’s offending behaviour.

MONITORING OF THE CENTRES

Monitoring of the detention centres is sporadic. There is no single body
responsible for ensuring that standards are maintained and treatment of
children abide by national and international standards.
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> A system of unfettered and independent monitoring, which is
adequately funded to undertake this role, must be established
to highlight the situations where standards and facilities fall
below acceptable standards.

> Accountability for violations of children’s rights in the
institutions must be established.

COMPLAINTS MECHANISM
> Children should also have access to an external complaints
mechanism.

Both roles (monitoring and complaints) could be taken on by a Children’s
Commission/Children’s Ombudsman for Human Rights (discussed below)

The proposal for an independent monitoring body for the detention centre
has not only been made by the NGO community, but also by IHNFA, which
recommended either the establishment of a new body that would oversee the
custodial institutions for children (un Cuerpo de Custodia de Centros de
Menores) or to contract out the monitoring responsibility so that other
interested bodies could take on this role.

Prevention
"The prevention of juvenile delinquency is an essential part of crime
prevention in society.”®” Prevention is also the most cost-effective segment
of crime control and investment should reflect this reality. However, funds
have been disproportionately allocated to fighting crime rather than tackling
its root causes.

The Riyadh Guidelines detail the steps to be taken by the Government in
preventing youth offending.

A HOLISTIC APPROACH TO CRIME PREVENTION
Prevention of crime requires a holistic approach to the issue of offending.

> Addressing the causes of youth offending is essential to
preventing crime in the long term.
> State agencies need to provide sufficient funds and other

resources for the effective delivery of services, facilities and
staff for adequate medical and mental health care, nutrition,
housing and other relevant services, including drug and alcohol
abuse, prevention and treatment.*%®

> The State must strengthen child protection and child welfare
systems.

Supporting the family unit

467 Guideline 1, Riyadh Guidelines.
468 Guideline 45, Riyadh Guidelines.
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The Riyadh Guidelines recognise the vital role that the family plays in
preventing young people offending.

> The child protection and welfare system must attempt to keep
a child with his family or extended family.

> Adequate support must be provided to families at risk of
breakdown.

> If this is impossible or not in the child’s best interests, an

alternative placement should be found, preferably in a family
setting (e.g. fostering or adoption). Institutionalisation of
children must be avoided wherever possible.

Violence within the family is a significant but largely untackled problem in
Honduran society.

> There need to be programmes and campaigns set up to combat
violence in the family.

ROLE OF NGOS AND CIVIL SOCIETY
NGOs and civil society already play a vital role in the provision of prevention
services.

> "Community-based services and programmes should be
developed for the prevention of juvenile delinquency.**°

> These programmes should respond the special needs,
problems, interests and concerns of young persons.

> These initiatives should be given financial and other support by
the State.

RESEARCH

> Prevention programmes should be developed based on national
and international research and evaluations of existing national
programmes.

WORKING WITH SCHOOLS

Children and young people are more likely to commit crime and become
involved with gangs when they are not attending school. Early intervention
when children fail to attend school, in order to get them back into education,
is a crucial part of the prevention framework.

> Stronger links need to be established between the police, the
schools, IHNFA and community and NGO (prevention) schemes,
which can work with children, young people and their families.

> Family work is essential in preventing offending and
reoffending and should be undertaken by State and non-state
agencies.

> There should be a designated point of contact in the schools,

the police and the community schemes to facilitate easy
communication and appropriate referrals.

469 Guideline 6, Riyadh Guidelines.

103



> Schools need to keep accurate records on attendance.

The liaison role in the preventive police could be taken on by special juvenile
units or specialist children’s officers, if they were established in the police
force.

These networks should in no way seek to criminalise or stigmatise children
and young people but should be seen as a service that aims to address their
needs and the needs of their families and get them back to school.

Strengthening Alternatives

International instruments recommend the use of alternatives to both placing
children in closed detention centres and to processing children through the
formal criminal justice system. While domestic legislation allows diversion to
community alternatives, there are huge gaps in the provision of appropriate
programmes of supervision, rehabilitation and reintegration, outside those
focusing on gangs*’®, not only by the State but also by civil society. This
leads to a situation where children are either given community sentences
that fail to meet their needs and prevent re-offending or judges send children
to the closed detention centres, having little faith in the alternatives on offer.
The over reliance on deprivation of liberty is in violation of national and
international standards.

However, while some NGOs and community schemes are in a position to plug
the gap in running diversion/alternatives schemes within the framework of
existing activities, there is a reluctance to directly and explicitly engage in
juvenile justice work. This lack of enthusiasm is compounded by the fact that
juvenile justice projects consistently fail to attract adequate resources from
donor agencies.

NGO PROVISION OF ALTERNATIVES

> It is vital for the juvenile justice system that the gap in
community and NGO programmes run for children in conflict
with the law is plugged.

> NGOs need to recognise their capacity to take on this type of
work.

> While further training may be required on how to work
intensively with children and their families specifically to
address offending behaviour, there are local NGOs and
community initiatives, which have experience of working with
children at risk of offending (e.g. street children and children at
social risk) that could run diversion/alternatives schemes
within the framework of their existing activities.

> NGOs providing these schemes and programmes need to be
proactive in publicising their work to the judicial agencies.

470 The situation in relation to gangs is different. The provision of programmes for children who
have been involved in gangs has grown over recent years and has attracted international
funding. See Annex 3 for an overview of NGO activities in Honduras.
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IHNFA

> IHNFA must utilise the skills and experience of NGOs and civil
society to provide community alternatives to deprivation of
liberty.

> Explicit State support for the initiatives would also assist the
NGOs in securing international funding.

> IHNFA should compile a register of relevant programmes and

disseminate them to the judiciary, prosecutors and the public
defence to encourage referrals to be made.
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ROLE OF LAW ENFORCEMENT BODIES
Such alternatives and initiatives will have limited impact on the juvenile
justice system if children and young people are not referred.

> Prosecutor’'s Office and Public Defenders need to be aware of
the availability of these schemes to advocate that the
defendant is referred if appropriate.

> Judges must be made aware of the availability of these
programmes and be encouraged to make referrals.

IHNFA struggles to monitor pre-trial and sentencing alternatives to
deprivation of liberty.

> NGOs have suggested that judges with the specific competency
to monitor the implementation of socio-educative measures
should be created.

Tackling Substance Addiction

Substance abuse among young people is a huge problem which needs to be
tackled alongside other rehabilitation measures. However, there is a chronic
shortage of units dealing with addiction among children and young people
inside and outside the detention centres - community detoxication schemes
tend to only offer services to adults.

ESTABLISHING DETOXICATION UNITS

> Detoxication units/services need to be established as a matter
of urgency within all the closed detention centres
accommodating under-18s.

> Detoxication units also need to be made available for under-
18s in local communities.

Reintegration Services

Although IHNFA has a duty to provide support and services to children both
in the detention centres and back in the communities in order to assist them
reintegrate, in practice this support is either inadequate or not provided at
all. This gap in services leaves children and young people highly vulnerable
to reoffending and undermines any successful integration work that has been
carried out in the detention centres.

Work is rarely carried out with the child’s family - often once a family
member has been identified to take responsibility for the child, they are
usually left to get on with it. This is a recipe for disaster considering that
parents and family members do not always have that much contact with the
young person while he is serving his sentence.*’?

471 projects working with ex gang members, such has Generacién X, have already recognised
the importance of engaging with the family in order to achieve successful reintegration.
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Although NGO, religious and community projects are emerging that seek to
provide support services to ex gang members, at present there are few
services provided to non gang members when they leave the closed
institutions.

MAKING LINKS BETWEEN THE DETENTION CENTRE AND THE

COMMUNITY

> A bridge should be established between the detention centres
and the child’'s community (a role foreseen for, but not fulfilled
by IHNFA) in cooperation with the administrations of the
institutions.

However, although the majority of detainees are from the Tegucigalpa and
San Pedro Sula (where the detention centres are located), a significant
number of children come from outside the cities.

> A country wide network of NGO and community reintegration
schemes should be established.

NGOs based in the cities could carry out initial work with the child while they
are in the detention centre and make a case referral to an NGO/community
scheme operating in the area that the child comes from. The corresponding
NGO/community scheme could carry out groundwork with family and make
at least one visit to the child while he is serving his sentence. This NGO could
then provide ongoing support to both the child and the family once he is
released.

Working with Gangs
Children and young people are not the focus of the National Programme and
their specific needs risk getting lost in general programming and initiatives.

> The National Programme must to recognise the specific needs of
under-18s in planning prevention, rehabilitation and
reintegration initiatives.

> The National Programme needs to employ a dedicated team
member to direct the programmes relating to children and young
people.

Collaboration and Coordination Between the State and
NGOs and Civil Society

COORDINATION OF STATE PROGRAMMES

The lack of coordination among State programmes means that the
programmes that do exist for children in conflict with the law are not having
the impact that they should.

> The State needs to improve coordination between their own
programmes which include activities of the:
. Police;
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. National Commission for Human Rights ;

. President’s Office;

. Office of the Vice President;

. The Programme for the Prevention, Rehabilitation and

Reintegration of people in gangs;

. Programmes of the First Lady; and

. IHNFA.
One of these organs should take on the coordinating
responsibility for ensuring that programmes compliment each
other.

COLLABORATION WITH THE NON-STATE SECTOR

The State is unable, on its own, to provide all the services that are required
to provide a system of juvenile justice that adequately addresses prevention,
rehabilitation and reintegration of children and young people.*’?

» The State must recognise the important role that NGOs and civil
society can play in the system for children in conflict with the
law.

» The State must explore the possibilities of using the skills and
activities offered by community and NGO programmes to provide
services to children in conflict with the law.

» IHNFA and the judicial agencies must work actively with NGOs
and community initiatives in order to ensure a wide provision of
services for children are available and utilised.

» Local community programmes need to be utilised to ensure
better country coverage of programmes.

> A comprehensive scoping study of the activities of NGOs and civil
society working in this field should be undertaken. Subsequently
a network of NGOs and community programmes, which can offer
prevention, rehabilitation and reintegration services, should be
established. Information on this network should be disseminated
among the State and non-state sector and judicial institutions.

> However, the State must not absolve itself of responsibility for
funding and delivering programmes by placing responsibility
solely on the non-state sector.

Role of NGOs and Civil Society

NGOs and civil society are crucial to the implementation of children’s rights in
the juvenile justice system. However, while there are some excellent
children’s organisations in Honduras, few of them work with children in
conflict with the law and the majority of organisations are located in the
Tegucigalpa and San Pedro Sula.

472 The recognition by the National Programme for the Prevention, Rehabilitation and
Reintegration of young people in gangs that services can be delivered by NGOs and civil
society is a welcome approach, if it is adequately supported by the State.
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Although there are NGO coalitions and networks that touch upon juvenile
justice issues, there is no dedicated network advocating for the rights of
children caught in the justice system. There is a reluctance among
organisations to get involved in this issues as there is a fear of being seen to
support the actions of juvenile delinquents and gangs (although the issue of
gangs is beginning to receive increased support in terms of advocacy,
prompted by the reform of Article 332).

> It is vital that NGOs and civil society engage with the issue of
juvenile justice.

» The non-state sector needs to work in coordination with each
other to advocate for rights for children in conflict with the law,
as well as to provide the widest possible provision of services.

Donor Agencies - Funding for Juvenile Justice

Juvenile justice is historically an area of children’s rights and child protection
that does not attract sufficient funding from donors worldwide and the
situation in Honduras is no different. The limited funding that has been made
available for juvenile justice has tended to focus on projects dealing with the
issue of gangs. While, of course, it is vital that projects working with children
involved in gangs receive funding, these projects should compliment juvenile
justice projects rather than replacing them.

Neglecting this area with the law leaves a large gap in the child protection
system - it is often when child protection systems have failed that the
juvenile justice system comes into play. Juvenile justice reforms and
programmes compliment other areas of child protection such as
deinstitutionalisation,  which is currently attracting a huge amount of
international attention and funding worldwide.

The planned withdrawal of large agencies such as Save the Children UK and
GOAL and funders such as DFID will certainly impact negatively on an
already limited network of NGOs that deal with juvenile justice.

> Donor agencies must recognise that strengthening the system
for children in conflict with the law is vital for the
strengthening of the child protection system as a whole.

> Funding streams must be made available to NGOs and civil
society to enable them to engage in programming for all
aspects of juvenile justice.

Statistics - Collection and Collation

In 1999, the Committee on the Rights of the Child, in its concluding
observations on the Honduras State report, expressed its concern regarding
the lack of disaggregated data on all areas covered by the Convention and
recommended that the State reviewed and updated its data collection
systems.*”?

473 para 14 Honduras, Concluding Observations, CRC/C/15/Add.105, 24™ August 1999.
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However, the collection and collation of juvenile justice statistics carried out
by the State and NGOs is still generally poor. Although information is stored
by IHNFA, which has an ineffectual statistics centre, and different judicial
agencies, this data is not collated. Consequently, it is difficult to ascertain a
true picture of juvenile offending and the success and failure of State action,
especially in relation to different dispositions and pre-trial diversion
initiatives.

For example, there is no statistical information that shows the age, crime and
corresponding sanction imposed and whether this child has reoffended.*’*
Data on reoffending, in particular, was impossible to obtain, with examples of
reoffending emerging from anecdotal accounts given by judges and directors
of detention centres who come across the same children time and again.

> In developing juvenile justice policies, it is essential that
accurate data exists and that research is carried out on the root
causes of and trends in offending*’®>, so that responses to
offending can be developed that are effective.

Simply reacting to a rise in juvenile crime and violence by locking more
young people up is not an adequate response and will not benefit the young
people or society in the long term.

The Beijing Rules provide that “[e]fforts shall be made to establish a regular
evaluative research mechanism built into the system of juvenile justice
administration and to collect and analyse relevant data and information for
appropriate assessment and future improvement and reform of the
administration™’®.

> A ‘reformed’ IHNFA should act as the central data collection
and collation point for juvenile justice statistics. The agency
should have the authority to demand relevant statistics from
the judiciary, the institutions and the police. This data should
then be used to inform juvenile justice policy development and
reforms.

RECORDING VIOLATIONS OF CHILDREN’S RIGHTS IN THE JUVENILE

JUSTICE SYSTEM

Apart from statistics on killings of children and young people, data, which
could demonstrate the extent to which children’s rights are being violated in
the criminal justice system, is not collected in a systematic manner and
remains largely anecdotal.

> There needs to be a coordinated effort by NGOs to document
such violations, especially in terms of children being picked up

474 Mildred Dubén, Technical Unit for Penal Reform, meeting 23™ July 2004.

475 Rule 30, Beijing Rules.

476 Rule 30.3 Beijing Rules. “The delivery of services in juvenile justice administration shall be
systematically planned and implemented as an integral part of national development efforts”
(Rule 30.4 Beijing Rules).
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by the police?’’, maltreatment by police, children being held
with adults, the experiences of children during the
investigation and trial process, and their treatment in
institutions.

Such information could then be used to lobby for change and to focus
attention and resources on the most problematic areas.

An Ombudsman for Children

While the National Commission for Human Rights covers the issue of
children, this is not a substitute for a body dedicated to children’s rights and
children’s issues.

> A Children’'s Rights Commissioner/Ombudsman should be
established to promote and protect the rights of children and
young people in Honduras, including those in conflict with the
law.

In the current climate, it is vital that there is an independent statutory body
that is able to provide a voice at the national level for the promotion and
protection of the rights of children. This office must be adequately funded
and endowed with sufficient powers to carry out the mandate foreseen by the
Committee on the Rights of the Child*’®. One of its main tasks should be to
counter the negative image of youth that prevails in Honduras, which has
enabled the rights of children to be undermined in the youth justice system.

Such an institution is even more vital with the closing of the Special Unit for
the Investigation of Violent Child Deaths.

Combating Public Perception
The negative interplay between the media, the politicians and the general
public has been discussed in detail in the analysis.

ROLE OF THE MEDIA

» The media must take a more responsible approach to reporting
youth crime and juvenile delinquency.

> Negative stories should be balanced by positive images of young
people contributing to society.

» The ban on publishing identifying information about suspected
and convicted young offenders must be strictly enforced by the
authorities.

477 CPTRT are planning to carry out a study of one area to monitor the frequency with which
children aged 12-15 are picked up by the police and how often they are held with adults (Alba
Majeer, Director, CPTRT - Centro de Prevencion, Tratamiento y Rehabilitacion de las Victimas
de la Tortura y sus Familias, meeting 5% July 2004.

478 General Comment No. 2 (2002), The role of independent national human rights institutions
in the promotion and protection of the rights of the child, 15/11/2002. CRC/GC/2002/2.
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> Honduran NGOs have called on the media to take a more
responsible approach to broadcasting and publishing violent
images both in the news and for popular entertainment.

ROLE OF POLITICIANS

> Politicians must desist from exploiting the negative image of
youth for political gain.

> Politicians must engage in constructive debate about reforms to
the juvenile justice system.

ROLE OF NGOs

> NGOs must be proactive in feeding the media positive stories
about and images of youth.
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ANNEXES

Annex 1
Participants in the NGO Consultation on Juvenile
Justice

Organisations that took part in the NGO consultation on Juvenile Justice,
facilitated by Save the Children-UK, Casa Alianza, Children’s Legal Centre,
15" February 2005, Tegucigalpa, Honduras:

Alternativas y Oportunidades
Asociacion Cristiana Jévenes (ACJ)
Casa Alianza

CIPRODEH

COFADEH

COIPRODEN

GOAL

Movimiento Juvenil Cristian

Paz y Justicia (written answers to consultation questions)
Save the Children-UK

Xibalba

VVVVYVYVYVYVVYVY
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Annex 2
Participants in the Research for the Analysis

With thanks to the following NGOs, civil society, individuals, State bodies,
Government representatives for taking the time to meet to discuss the
juvenile justice system:

NGOs

Alternativas y Oportunidades
Asociacion Cristiana Jévenes (ACJ)
Audio Visuales, y Analisis de la Prensa
Casa Alianza Honduras

Casa Alianza UK

CIRPODEH

COFADEH

COFAMA

COIPRODEN

COMPARTIR

CPTRT

Foundation for Life

Generacion X

GOAL

OFALAN

Paz y Justicia

Proyecto Victoria

Save the Children-UK

Xibalaba

VVVVVVVVVVVVVVVVYVYVYY

State agencies

> Children’s Judge, Comayaglela, Herman Méndez

> Children’s Judge, La Ceiba, Irasema Guillen Sdnchez Martinez
» Children’s Prosecutor, Tegucigalpa, Nora Urbina

» Children’s Prosecutor, La Ceiba, Nelly Vallejo

>

Honduran Fund of Social Investment (FHIS), Jorge Mahomar, Consultant

on problems relating to street children
» IHNFA - Maria Lolis Salas, Director (and intervener) of IHNFA, Julio

Sanchez, Guidance Counsellor, Tegucigalpa Fermine Lainez, Supervisor
of Re-education, San Pedro Sula, Lydia Dolmor , Chief of Re-education,

San Pedro Sula, Martha Elena Trochez, Regional Director, IHNFA La
Ceiba

> Inter-institutional Commission on Penal Reform, Mildred Dubdn
(Children’s Judge)

» Ministry of Governance and Justice, Miguel Calix, Assessor of Human

Rights

Ministry of Security, Luis Pinera Batres, Secretary General

National Commission for Human Rights , Tegucigalpa

National Commission for Human Rights , La Ceiba, Regional Office

YV V VY
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>

>

Police - Mario Perdomo, Police Commissioner, Directorate of Police
Training; Sub Commissioner Francisco Murillo Lopez, Preventive Police,
Tegucigalpa; Preventive Police in Roatan

Public Defence, Paulina Prez de Licana, Director

Public Ministry, Minister Ramon Ovidio Navarro, Director General of
Prosecutions

Special Investigation Unit into the Deaths of Minors, Ricardo Diaz,
Supervisor General

Technical Unit for Penal Reform, Mildred Dubdn

Presidential Programmes:

>

>

>

Guillermo Jiménez, Executive Secretary of the Programme for
prevention, rehabilitation and social reintegration of gangs
Hilda Caldera, Consultant on the Programme for prevention,
rehabilitation and social reintegration of gangs

Ramon Romero, Presidential Consultant

State Institutions

» El Carmen

> Jalteva

» Las Casitas

» Sagrada Corazon

» Renaciendo

Other

» Maria Luiza Borjas, ex Head of the Unit for Internal Affairs
> UNICEF

> USAID
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Annex 3
NGO and Donor Activities

Although this section does not cover all the activities of donors, NGOs and
civil society, it does seek to give an overview of the main ongoing activities
relating to children in conflict with the law.

The majority of activities in which NGOs and civil society are engaged relate
to children at social risk and therefore prevention and/or gangs. Few
organisations work directly on the issue of children in conflict with the law,
although their activities do impact positively on preventing children engaging
in crime.

Alternativas y Oportunidades

Activities: prevention

Area or work: Tegucigalpa, Comayagiela, Francisco Morazan
Website: http://www.ayoenhonduras.unlugar.com/

Alternativas y Oportunidades do not work directly on juvenile justice issues
but focus on children at social risk. They are working with approximately
1,200 children and young people.

Children can be referred to their programmes by Judges and NGOs. The
organisation runs a number of programmes that are aimed at preventing
child labour and getting children back into school. The main target group is
market families in Tegucigalpa and Comayaglela and encouraging these
parents to allow their children to attend school.

Other projects include: Health education, school support, young person’s
club, awareness raising in the media, Mum and Dad’s school, and providing
psychological assistance.

Asociacion Cristian Jévenes (ACJ)*”®

Activities: prevention, policy work, changing public opinion

Area or work: Ocotepeque, Santa Rosa de Copan, Puerto Cortes, San
Pedro Sula, Choluteca, Taulabe, Comayagua, Tegucigalpa, Marcala and
Juticalpa

Email: acj.honduras@cybertelh.hn

Ycare, which is a subsidiary of the international YMCA programme, provides
funds to the Asociaciéon Cristian Jovenes for the citizenship programmes.

The organisation works with 2,010 young people between the ages of 15 and
27 and approximately 200 children aged between 7 and 14 years. It has two

479 Information obtained during a meeting with Jorge Baca, Programme Coordinator of
Citizenship Training and Marco Perez, Director, Asociacidon Cristian Jovenes, 15% July 2004.
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central activities - training and lobbying. This has generated the National
Young Forum (‘Forum Nacional de la Juventud’). The ACJ runs citizenship
programmes computer classes and also has initiatives to prepare young
people for work and find them jobs. The organisation also runs HIV/AIDS
programmes.

While the ACJ does not have any programmes directly related to juvenile
justice, the organisation does campaign on relevant issues, such as the
amendment to Article 332 Criminal Code.

British Embassy - Guatemala
Activities: donor
Email: embassy@intelnett.com

The British Embassy in Guatemala is responsible for funding programmes in
Honduras as they do not have an Embassy in Honduras.

The British Embassy has provided equipment such as computers, printers,
radios and cameras to the special unit which is responsible for investigating
the murders of street children.

Mr. Alvarez, Minister for Security, visited the UK in 2004 to look at police
training, including scientific investigations of crime scenes and community
policing. There are plans to provide training for 75 offices that emphasises
protection for children in conflict with the law.*®

The Embassy also provided funding for the research, production and
dissemination of this analysis of the Honduran juvenile justice system.

Casa Alianza Honduras

Activities: campaigning, lobbying, changing public opinion, legal
assistance, residential centres, research, rehabilitation and
reintegration — street children

Area or work: Tegucigalpa, San Pedro Sula, rural locations and
national for campaigning

Website: www.casa-alianza.org/honduras.html

The regional organisation began its programmes in Honduras in 1987. It runs
non-residential and residential projects, which include a crisis centre, group
homes and transitional homes. The organisation also runs a rural-based drug
rehabilitation centre, a family reintegration programmes and a Legal Aid
Office for street children.

480 Foreign and Commonwealth Office UK, Human Rights: Annual Report 2004 (Foreign and
Commonwealth Office UK, 2004), p. 245.

118



The organisation has campaigned extensively on the issues of maltreatment
and extrajudicial killings of children and young people, initiating cases of
violations of children’s rights before the Inter-American system of human
rights.

Centro de Prevencion, Tratamiento y Rehabilitacion de
las victimas de la tortura y sus familias (CPTRT)
Activities: prevention, campaigning, legal assistance, research

Area or work: national

Website: www.cptrt.org

Centro de Prevencidén, Tratamiento y Rehabilitacion de las Victimas de la
Tortura y sus Familias was established in 1995 to help the survivors of
torture and their families. The organisation now runs programmes to assist
the inmates of the penitentiaries and the families of the prisoners and have
been promoting a humanistic approach to working with inmates in the
prisons.

The organisation also has a 4 year prevention programme - Emotions,
Values and Attitudes Education Programme for the Prevention of Violence,
which is aimed at children aged 11-13 living in communities in Comayagua
who are at risk of joining the gangs. In this programme they are working
with approximately 140 children, their teachers and parents. They have also
formed a Committee for Prevention of Violence which seeks to promote non
violent conflict resolution.

CPTRT carried out a major study in 2001 to determine the level of violence in
society by monitoring patients in the emergency room of one hospital during
one month. They found that 24.2% of the cases of violence were committed
against children.

CIPRODEH

Activities: policy work, changing public opinion, training
Area or work: national

Website: www.ciprodeh.org.hn

CIPRODEH works on human rights issues concerning adults and children.
Currently the organisation is working on an access to justice programme.
They have developed training materials for the police on human rights, and
specifically on children’s rights, and on how to deal with sexual abuse and
sexual exploitation cases. CIPRODEH are also carrying out training of trainers
in the police force.

The organisation works on the issue of sexual abuse in the north of the
country and , in particular, supports Municipal Defenders for Children. The
defenders are volunteers, nominated by citizens and appointed by the
municipality, who identify cases of abuse and report these to the DGIC so
that an investigation can be carried out.
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COIPRODEN

Activities: prevention, rehabilitation, reintegration, policy work,
changing public opinion

Area or work: Francisco Morazan, San Pedro Sula, Cortes, Choluteca
and national through its network

Website: www.coiproden.org

COIPRODEN is a network of 29 human rights organisations. The organisation
advocates for the rights of children and youth in Honduras.

COIPRODEN works on 3 main areas: implementation of a strategy of
children’s participation; development of institutions and organisations that
work with children; and ‘defending’ children who are victims of rights abuses.

Colectivo por la Vida, la Paz y la Justicia
Activities: campaigning, policy work, changing public opinion
Area or work: national

This collective is made of NGOs and youth led organisations, such as the
National Forum for Youth. However, the collective does not exclusively work
on children’s issues. Its aims are to: promote and defend the human rights of
children and young adults; influence and promote change and practice of
government and state agents; promote participation of young people;
document and denounce arbitrary deaths of young people; and press for
investigations into the fires at the jails (El Povernir and San Pedro Sula) at
the jails where the fires took place supporting family organisations of the
victims.

Comité de Familiares de Detenidos-Desaparecidos -

COFADEH

Activities: prevention, lobbying, campaigning, changing public opinion
Area of work: Francisco Morazan, El Paraiso, Choluteca, Olancho, La
Paz

Website: www.cofadeh.org/

COFADEH does not work exclusively on behalf of children. However, its areas
of work include issues that affect children and young people e.g. the reform
of Article 332, extrajudicial execution and abuse by law enforcement bodies.

Compartir*®!

Activities: prevention

481 Information obtained during a meeting with Jose Antonio Andino, Compartir, Programme
Manager, 21 July 2004.
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Area or work: Tegucigalpa - Villa Nueva, Los Pinos and Nueva
Suyapa
Website: www.compartir.hn

Although not specifically working on juvenile justice issues, the activities of
Compartir, which works with street children and children at social risk,
contribute to preventing children becoming involved in criminal behaviour
and joining the gangs. They run four non residential centres in poor
neighbourhoods catering for approximately 100 children aged 7 to 15 years,
providing education, community work and health services for 6-7 hours every
day. The children attend the programmes for an average of six months
during which time staff work with the child’s family in an attempt to
reintegrate them. The organisation provides non-formal education and
attempts to place the child back in school.

Fondo Hondurefio de Inversiéon Social - FHIS*82

Activities: donor
Website: www.fhis.hn

Established in 1990, the Honduran Fund for Social Investment (el Fondo
Hondurenean de Inversion Social) is a State organisation that distributes
funds for addressing all kinds of social problems. Funds are distributed to the
municipalities, which have been identified as the 80 most deprived areas.
The municipalities then fund specific projects, some of which address
problems such as street children and children who are at social risk.

Foundation United for Life?33

Activities: prevention, rehabilitation, reintegration, advocacy,
campaigning, policy work, changing public opinion - gangs
Area or work: San Pedro Sula

Bishop Emiliani’s runs the Foundation United for Life, which works with young
men aged 14/16-24 in San Pedro Sula who are gang members or ex gang
members providing them with support. He wants to create a small transition
centre for members of both gangs in order to rehabilitate and reintegrate
them for 40 people.

He also wants to establish a residential centre for 400 young people who will
be provided with vocational training for two years. The second phase of this
project would be to open an industrial park which would exclusively employ
ex gang members. The leaders of groups in the centres would be ex gang
members who have received training.

482 Information obtained during a meeting with Jorge Mahomar, Consultant on Street Children,
FHIS, 19% July 2004.

483 Information obtained during a meeting with Bishop Emiliani, Foundation United for Life,
12 July 2004.
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Bishop Emiliani also facilitates dialogue between the gangs and the
Government and the police in order to promote a no violence policy and an
agreement that allows gang members, who are not committing crimes, to
work and move freely in the city. The organisation also tries to combat
negative public opinion of ex and current gang members.
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Generacion X

Activities: reintegration, prevention, lobbying, advocacy, changing
public opinion - gangs

Area or work: San Pedro Sula

Set up in March 2003, with the assistance of Jha-Ja, Generacion X supports
ex gang members aged 15/17-24 years and assists them in reintegrating into
society. Acceptance into Generacion X is based on the person demonstrating
a willingness to change their lifestyle. The organisation seeks to provide a
support network for the young person in the form of peer group support and
family support. There is a strong emphasis on working with the young
person’s family.

Generacion X also carries out lobbying in order to promote a change of image
of ex gang members and the attitude of society to young men with tattoos.

When the organisation first began its work, it attempted to find employment
for ex gang members but because of the prevailing attitude of much of
society this proved a very difficult task. Therefore, they are now establishing
cooperatives, which carry out jobs such a painting and cutting grass.

Generacién X also carries out prevention works by visiting schools and giving
presentations on ways of avoiding joining the gangs. However, while the
organisation does work with under-18s, the focus is on young men over the
age of 18.

GOAL

Activities: prevention, rehabilitation and reintegration for children at
social risk

Area or work: Tegucigalpa (colonia San Martin) and 16 marginalised
communities in the city, Gracias a Dios and La Paz

Website: www.goal.ie/atwork/honduras.shtml

GOAL is an international non-governmental organisation, which undertakes
programmes in countries during humanitarian crises. GOAL started running
programmes in 2000 following Hurricane Mitch.

Among other activities, GOAL supports local NGOs and community
organisations (e.g. Compartir, Alternativas y Oportunidades, y Gaviota) to
deliver programmes to assist children at social risk. One of its major
programmes targets children ‘working’ in the city rubbish dumps. The
programme provides health education, basic education, food and an
alternative to scavenging at the sites.

GOAL also provided beds to Renaciendo in 2004 to address the shortage in
the detention centre which had led to children sleeping on the floor.
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Jha-Ja - Jovenes Hondureifos Adelante, Junto

Avancemos*®*

Activities: prevention, reintegration, lobbying, advocacy, changing
public opinion - gangs

Area or work: San Pedro Sula, national

Email: jhajahn@yahoo.com

Established in 1999, Jha-Ja was the first organisation to have the specific
mission of working with gangs, and was granted juridical personality in 2002.
Their work is aimed at the 12-25 age range but they believe that they must
extend this age range up to 30. The organisation is working on developing
models of prevention and reintegration. Jha-Ja is also proposing to develop a
network to implement methods of holistic work which integrate prevention
and the treatment of young people.

The ultimate goal of the organisation is to hand the Jha-Ja programmes over
to young people to manage and implement themselves.

Movimiento Juvenil Cristiano

Activities: prevention, rehabilitation, reintegration

Area or work: Tegucigalpa, San Pedro Sula, Choluteca, Ceiba,
Progreso, Tela, Comayagua, Olanchito, Trujillo

The organisation runs a Mercy Centre, which provides Christian education,
hygiene education, services in accordance with age and medial attention, to
the 250 children who attend.

The movement also provides sport clubs in the cities and a programme to
construct artisan workshops. In the rural areas, organisation provides
agricultural programmes.

Paz y Justicia*®®

Activities: prevention, rehabilitation and reintegration, and conflict
resolution - gangs

Area or work: La Ceiba, the North

Email: ricardotorres@psinet.hn

Based in La Ceiba, Paz y Justicia is a church based organisation which works
to promote non violent forms of conflict resolution. The organisation also
works with gangs and ex gang members providing them with constructive
activities, guidance and support, in addition to assistance in rehabilitating
and reintegrating into society. In order to overcome the problem of ex-gang
members finding jobs, the organisation helps groups of young men set up

484 Information obtained during a meeting with Ernesto Bardales Director/facilidador- Jovenes
Hondurenos Adelante, Junto Avancemos (Jha-Ja), 10" July 2004.

485 Information obtained during a meeting with Ondina Murillo, Director, and Ricardo Torres,
Assessor and Coordinator, 13 July 2004.
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their own businesses and also runs one of the only projects in the country
that gives ex gang members access to tattoo removal services - ex gang
members find that it is easier to obtain employment if they remove any
visible tattoos.

PRAF (Programa de Asignacion Familia - The Family

Allowance Programme)
Activities: donor
Website: http://www.casapresidencial.hn

Among other activities, this government agency provides funds to NGOs and
civil society running programmes for poor and marginalised groups, including
children at social risk. Grants have been made to organisations such as
Xibalba and Proyecto Victoria.

Proyecto Victoria®®®

Activities: rehabilitation and reintegration - gangs
Area or work: San Pedro Sula, Tegucigalpa

Email:; victoria@sdnhon.org.hn

Proyecto Victoria runs rehabilitation programmestoys and young men aged 12-21 years who
have expressed a wish to leave their gang. The mstitution is located about 45 minutes from
the capital and is currently working with approxtelsg 60 young people. There are two smaller
units, one in San Pedro Sula and one in ColonianEey in Tegucigalpa.

Under-18s can be referred to Proyecto Victoria by IHNFA or the Courts and
Proyecto Victoria can make a request that the child be referred to them. If
the child fails to progress at the Centre or wants to leave before they have
completed their programme they will be sent to Renaciendo.

The State supports the project and provides 40,000 Lempira a month (the
National Congress provides part of this sum and the President’s Office
provides the other part). However the centre needs 200,000 lempira per
month to function effectively. Parents are encouraged to pay, and an
economic evaluation is carried out to determine their ability to contribute to
their child’s upkeep. If they have no funds, then treatment can be given for
free. PRAF pays for one teacher at the Centre.

Under 18s usually stay at the Centre for betweeiastl nine months. There is a heavy emphasis
on the involvement of the family, who are requitedttend family therapy. If they do not attend
these sessions then they are not allowed to Visit thildren. The family are also prepared for
the child’s return before the release date andcthiel is slowly reintegrated into the family
through weekend visits. Once the child has left dbptre there are meetings twice a week in
Tegucigalpa which support his reintegration.

486 Information about Proyecto Victoria obtained during a meeting with Reverend Mario
Fumero, 9t July 2004.
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Proyecto Victoria also provides rehabilitated yostegs with identification cards, which they can

show to the police if they get stopped or detained.

The standards, conditions and programmes provided in Proyecto Victoria are
far superior than any of the centres run by IHNFA and the chances of
successful rehabilitation and reintegration are far higher. However, a matter
of concern is that under 18s are held together with over 18s. Although, the
groups are separated at night, there is interaction during the day. This does
not abide by the international standards, outlined in this report, that call for
a strict separation of adults and children. Proyecto Victoria wishes to expand
its intake of under-18s and such mixing of adults and children needs to be
carefully considered.

Save the Children UK

Activities: research, lobbying, prevention, training law enforcement
officials

Area or work: national

Website: www.savethechildren.org.uk

Although other Save the Children Alliance members work in Honduras, Save
the Children UK is the only member in Honduras working on juvenile justice.

The organisation has lobbied on gangs, including on the reform of Article
332, and through its partners, supports project initiatives that deal with
young people in gangs and juvenile justice. Specifically, SCFUK has
supported Jha-Ja in capacity building, and supported the Colectivo por La
Vida, la Paz y la Justicia in their campaigning efforts (e.g. regarding the
implementation of the Law on the Prevention, Rehabilitation and Social
Reintegration of Persons in Gangs).

Save the Children has also initiatied activities with journailists to promote a
more positive image of youth.

UNICEF

Activities: research, lobbying, prevention, training law enforcement
officials

Area or work: national

Website: www.unicef.un.hn/

UNICEF have been examining the current legal framework for juvenile justice
in order to inform its programme on juvenile justice for the coming
programme cycle. The idea is to use the study to influence the Government
in reforming the juvenile justice system. It is hoped that the resources
allocated for juvenile justice will be substantial. However, experience in other
countries has shown that even where UNICEF select juvenile justice as one of
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its areas of focus for its child protection programmes, the budget it greatly
inferior to other programme areas.

UNICEF has been involved in training personnel in judicial institutions.
UNICEF is also working with State bodies to prepare the third periodic report
to the Committee on the Rights of the Child which is overdue by over two
years.

UNICEF have also been working on a unified information system of statistical
collection and collation but have encountered difficulties as the different
institutions wish to keep their own systems.

XIBALBA%’

Activities: lobbying, changing public opinion, prevention,
rehabilitation, training young people - gangs and non-gang members
Area or work: Tegucigalpa

Xibalba work with children and young people aged 12-24 years in 672
neighbourhoods. They provide rehabilitation programmes for young people at
social risk and those coming out of gangs. The centres that the run offer
programmes such as computing, sewing and mechanics among other classes.
PRAF (Programme of Family Allocation - Programa de Asignacion Familia)
provide 200 lempira to 583 students that are attending the classes.

In cases where the children and young people have been in gangs, the
organisation provides them identification cards that they can present if they
get stopped or detained by the police. Some ex gang members have become
instructors themselves in the centres.

Xibalba are also working with current gang members, the Pony gang in
particular, who are located in Comayagua. The organisation is running an
eight month programme which involves transporting the gang members to
one of the centres to provide training in electrics and mechanics. Usually, the
centres provide four months of training to the ex gang members and then
assist them with finding a job. However, the Director is thinking about
starting up a small business for this group.

Children can also carry out their community sentence, that has been imposed
by the Courts, with Xibalba. For example, some of the members of the Pony
gang are digging ditches as a means of reparation to the community.

Xibalba is seen as a pilot to demonstrate the value of combining prevention,
teaching and rehabilitation.

487 Information obtained during a meeting with Atsmania Pineda Platero, Director of Xibalba,
8™ July 2004. The Director stated that, at that point, they had 2082 students.
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